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TO SAVE A COLLEGE: 
INDEPENDENT COLLEGE TRUSTEES 
AND DECISIONS ON FINANCIAL 
EXIGENCY, ENDOWMENT USE, 
AND CLOSURE 


*EDWARD A. JOHNSON 
**KENT M. WEEKS 


INTRODUCTION 


During the past decade, events have precipitated legal examination 
of many areas of college and university governance. That examination 
has centered on the changing relationships among various campus con- 
stituencies, governing bodies, and courts of law. Institutional governance 
issues relating to the role of faculty, students, and unions have received 
prominent attention. But there has been very little research and commen- 
tary on the legal rights, responsibilities, and duties of the trustees that 
ultimately govern independent colleges or universities. 

It is clear that issues surrounding the legal authority of boards of 
trustees will be increasingly litigated in the courts. Austere economic times 
for higher education and the fiscal distress some independent colleges 
and universities encounter will force their boards to justify responses seek- 
ing to cure fiscal crises such as faculty layoffs, department closures, and 
corporate structure changes. Legal issues appear to be shifting from the 
clarification of those internal constituent roles defined during a period 
of generous resource allocations in the 1960’s to the clarification of the 
roles of those who will participate in this decade’s struggles over 
assessments of the economic viability of institutions facing severe revenue 
shortfalls. To date only a few reported court cases evolving from lawsuits 





* Law Clerk, Hon. George B. Nielsen, Jr., United States Bankruptcy Court, District 
of Arizona; Faculty Associate, Department of Higher and Adult Education, Arizona State 
University; B.S. 1973, Morningside College; J.D. 1976, Creighton University; Ph.D., 1984, 
Higher Education Administration, Arizona State University. 

** Weeks, Turner and Anderson, Nashville, Tennessee; B.A. 1959, College of 
Wooster; M.A. 1961, University of New Zealand; Fulbright Scholarship; LL.B. 1964, Duke 
University; Ph.D. 1969, Case Western Reserve University. The author is also a Professor 
of Education at Peabody College, Vanderbilt University. 
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challenging financial decisions by trustees of nonprofit corporations pro- 
vide a road map for boards and their legal counsel. Even fewer of these 
decisions specifically focus on challenges to trustees’ decisions on mat- 
ters of declaring financial exigency, termination of tenured faculty, diver- 
ting restricted endowment income or principal for other purposes, and 
merger or closure. Accordingly, the legal terrain in which trustees must 
make these decisions is unclear. 

The purpose of this article is to examine the major legal issues sur- 
rounding trustee financial exigency decisions, the fiduciary duties of 
trustees to preserve net institutional assets, and potential trustee liability 
for a decision to close an institution prior to bankrupicy. The analysis 
and conclusions derive from an examination of the legal status of colleges 
and universities and their trustees, conflicting fiduciary theories dealing 
with actions or failures to act, and developing law on exigency decisions. 


I. THE LEGAL STATUS OF THE INDEPENDENT COLLEGE AND TRUSTEE 
A. Corporate Status of a College 


The corporate status of the independent college is vested in the 
governing body—the board of trustees (directors, regents, curators, or other 
title)—which holds legal title to the property,’ and possesses the powers 
granted by the legal instrument which created the institution.2 The most 





1 The founding of an independent, degree-granting college or university can only be 
accomplished in accordance with the law of the state in which the institution is located. The 
vast majority of such entities are incorporated as nonprofit corporations under state statutes. 
‘‘{T]he incorporation of trustees under a charter which confers upon them . . . the full power 
of management of the property and of the institution, diverts such right of the founder, and 
vests it, as well as the absolute title to the property conveyed, in the corporation.’’ Trustees 
of Union Baptist Ass’n. v. Huhn, 7 Tex. Civ. App. 249, 250, 26 S.W. 755, 756 (1894). See 
also, NEw York Not-For Prorit Corp. Law § 513(a) (McKinney Supp. 1982) which states that 
trustees own the assets. This codifies St. Joseph’s Hosp. v. Bennett, 281 N.Y. 115, 22 N.E.2d 
305 (1939). Courts have historically demanded a corporate structure capable of accepting and 
holding property. As early as 1819 the United States Supreme Court would not uphold a be- 
quest to an association that was not incorporated at the time of the death of the testator. Trustees 
of Philadelphia Baptist Ass’n v. Hart’s Ex’rs, 17 U.S. (4 Wheat.) 1 (1819). 

2 Because a corporation has historically been defined as a collection of individuals 
united by authority of law into one body and empowered to act in many respects like 
an individual, this ‘‘artificial’’ notion implies that the corporation has only such pur- 
poses and powers as are statutorily conferred upon it. See, e.g., ARIz. REv. STAT. ANN. 
§ 10-1028 to 1032 (1983), and Cat. Corp. Cope §§ 5110-6910, 7110-8910, 9110-9690 (West 
1981). A nonprofit corporation has been historically defined as one that is barred from 
distributing its net earnings to individuals who exercise control over it. The prohibition 
is usually found in the conditions of the charter and the incorporation statutes. See ALI- 
ABA Mopet Nonprorit Corp. Act §§ 2(c), 26 (1964). Of course, not all educational enter- 
prises need be nonprofit. See Hansmann, Reforming Nonprofit Corporation Law, 129 U. 
OF Pa. L. REv. 497, 545-47 (1981). 
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common founding procedure used for the vast majority of colleges, the 
charter, denotes the charitable purposes for which the institution is per- 
mitted to exist. 

Unless the charter is limited or revoked, a nonprofit corporation is 
generally deemed to have perpetual existence. Basic powers must be 
exercised only as a corporate body and not as individuals, and these powers 
are always subject to the charter, federal and state constitutions, and the 
state laws where the corporation resides.* Typically the powers include 
the right to utilize a corporate name, to sue or be sued, to make contracts, 
to purchase and hold property, to have a corporate seal, to make bylaws, 
and include the implied power to act reasonably in carrying out express 
purposes. In addition, courts have recognized certain powers in an 
academic context, including the right to eliminate departments, to approve 
cost-reduction programs,® to determine admission standards,’ to reduce 
faculty salaries,* to hire and terminate employees,® to eliminate degree 





3 ‘The statement of purposes in the articles results in defining the scope of 
authorized corporate activity and limits the powers of the corporate officers and agents 
and is controlling over the powers. . . .’” House of Rest of the Presbyterian Church v. 
Los Angeles County, 151 Cal. App. 2d 523, 525, 312 P.2d 392, 394 (1957). The landmark 
case of Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819) establish- 
ed the concept of the institutional charter as the controlling focal point defining the pur- 
poses of the institution and its relationship to the courts, the state and the public. See 
also, e.g., Burnett v. Barnes, 546 S.W.2d 744 (Mo. Ct. App. 1977); Leeds v. Harrison, 
9 N.J. 202, 206, 87 A.2d 713, 717 (1952); Frank v. Clover Leaf Park Cemetery Ass’n, 
29 N.J. 193, 148 A.2d 488 (1959); Bertram v. Berger, 1 Ill. App. 3d 743, 274 N.E. 2d 
667 (1971); Healy v. Loomis Inst., 102 Conn. 410, 128 A. 774 (1925); In re Antioch Univ., 
418 A.2d 105, 113 (D.C. Cir. 1980). 

4 The other procedures are by state constitution, state legislature, or taxing district 
actions. See St. Bridget Convent Corp. v. Town of Milford, 87 Conn. 474, 88 A. 881 
(1913); Good Will Home Ass’n v. Erwin, 266 A.2d 218 (Me. 1970). The charter is also 
called the articles of incorporation in some states, with the same result that state ap- 
proval is issued in the form of a charter. General charitable purposes have historically 
included the advancement of education, the relief of poverty, the promotion of health, 
a government or municipal purpose and the promotion of some other purpose beneficial 
to the community. See, e.g., Mass. GEN. Laws ANN. ch. 180, § 4 (West 1981). Generally 
these purposes are stated as broadly as possible, so as to avoid ultra vires problems (acts 
beyond the scope of powers of a corporation) and the necessity for subsequent amend- 
ment of the certificate of incorporation to include additional purposes. 

5 Foley v. Benedict, 122 Tex. 193, 55 S.W.2d 805 (1932); Searle v. Regents of the 
Univ. of Cal., 23 Cal. App. 3d 448, 100 Cal. Rptr. 194 (1972). 

6 Anderson v. Board of Trustees of Community College Dist. No. 526, 56 Ill. App. 
3d 937, 372 N.E. 2d 718 (1978). 

7 Foley, 122 Tex. 193, 55 S.W.2d 805. 

8 Northern Wyoming Community College Dist. v. Nipps, 582 P.2d 83 (Wyo. 1978). 

® Jimenez v. Almodovar, 650 F.2d 363 (1st Cir. 1981); Bellak v. Franconia College, 
118 N.H. 313, 386 A.2d 1266 (1978); Worzella v. Board of Regents of Educ. of State, 
77 S.D. 447, 93 N.W.2d 411 (1958); Sittler v. Board of Control of Michigan College of 
Mining & Technology, 333 Mich. 681, 53 N.W.2d 681 (1952). 
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programs,’° and to alter retirement policies.‘ 

Corporate bylaws, developed by the board following approval of the 
charter, describe the operation of the institution and the corporate board. 
Certain powers can be delegated, such as curricular design or student 
counseling, although ultimate responsibility rests with the board. Other 
responsibilities--such as faculty appointments, presidential selection, and 
degree granting--may not be delegable. Legal liability of trustees for these 
decisions is also limited under the corporate organization. In the absence 
of fraud, gross negligence, or misdealing, trustees are not individually 
liable for the obligations of the corporation. 1? 


B. Duties of Trustees 


One of the earliest fundamental principles guiding trustees of true 
trusts and colleges was the notion of the fiduciary. Derived from the Latin 
*fiduciarius,’’ which in the Civil Law denoted one in a position of trust, 
the concept entered the common law system through the courts of equity. 
The term is used as a concept as well as a label, because the nature and 
function of a trust relationship characterizes the extent of the fiduciary’s 
duties. The essence of a true trustee’s fiduciary relationship is his or her 
responsibility to deal with the trust property ‘‘for the benefit of’’ the trust 
beneficiary. Indeed under the language of the Restatement (Second) of 
Trusts, ‘‘[t]he trustee is under a duty to the beneficiary to administer the 
trust solely in the interest of the beneficiary.’’*? 





10 Moore v. Board of Regents of Univ. of N.Y., 89 Misc. 2d 23, 390 N.Y.S. 2d 582 
(1977), aff'd, 59 A.D.2d 44, 397 N.Y.S. 2d 449 (1977), aff'd, 44 N.Y. 593, 407 N.Y.S.2d 
452, 378 N.E.2d 1022 (1978). 

11 Rehor v. Case Western Reserve Univ., 43 Ohio St. 2d 224, 331 N.E. 2d 416 (1975), 
cert. denied, 423 U.S. 1018 (1975). 

12 See HENDRICKSON AND MANGUM, GOVERNING BOARDS AND ADMINISTRATOR LIABILITY, 
ERIC/HIGHER EDUCATION RESEARCH Report No. 9 (Washington, D.C.: American Association 
for Higher Education, 1977). 

13 RESTATEMENT (SECOND) OF TruSTS § 170(1) (1959). Justice Benjamin Cardozo’s obser- 
vation represented the high expectations of early judicial pronouncements regarding the 
fiduciary duties of true trustees: 

Many forms of conduct permissible in a workaday world for those acting at arm’s 
length are forbidden to those bound by fiduciary ties. A trustee is held to 
something stricter than the morals of the marketplace. Not honesty alone, but 
the punctilio of an honor the most sensitive, is then the standard of behavior. 
As to this there has developed a tradition that is unbending and inveterate. Un- 
compromising rigidity has been the attitude of courts of equity when petitioned 
to undermine the rule of undivided loyalty by the ‘‘disintegrating erosion’’ of 
particular exceptions (citation omitted) Only thus has the level of conduct for 
fiduciaries been kept at a higher level than that trodden by the crowd. 
Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1928). 

However, Justice Felix Frankfurter’s observation belies the legal uncertainties that 
confuse judges, lawyers, and trustees: ‘‘[T]o say that a man is a fiduciary only begins 
analysis; it gives direction to further inquiry. To whom is he a fiduciary? What obliga- 
tions does he owe as a fiduciary? In what respect has he failed to discharge these obliga- 
tions?’’ Securities and Exchange Comm’n v. Chenery Corp., 318 U.S. 80, 85-86 (1943). 
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Historical roots of charitable organizations have served to blur distinc- 
tions among true trusts, nonprofit corporations, and business corporations. 
Because charitable organizations, such as colleges, were established with 
donations of property, courts initially often applied traditional fiduciary 
rules from trust law in examining college trustee behavior. More recently 
the majority of courts have begun to apply fiduciary standards from cor- 
poration law and have tended to compare the nature of the modern col- 
lege to that of the business corporation. The result has been a series of 
seemingly disjointed cases that have made it difficult for trustees and their 
attorneys to predict judicial judgment. 

A corporate director has two basic fiduciary duties: a duty of care 
and a duty of loyalty. The duty of care has been defined as an obligation 
to act in a corporate capacity in good faith and with the degree of diligence, 
care, and skill which ordinary prudent persons would exercise under 
similar circumstances. Essentially the standard has been fashioned into 
one allowing delegation of specific functions while retaining the role of 
an overseer. The so called ‘‘business judgment rule”’ protects the corporate 
director against liability for a mere error of judgment.'* The outcomes 
of cases applying the rule are determined by whether the board acted 
reasonably in gathering the facts necessary for a decision and whether 
the facts were given sufficient consideration. A recent case expresses the 
philosophy of the rule: 


It appears to us that the business judgment doctrine, at least in part, is 
grounded in the prudent recognition that courts are ill equipped and infre- 
quently called on to evaluate what are and must be essentially business 
judgments. The authority and responsibilities vested in corporate directors 
both by statute and decisional law proceed on the assumption that inescapably 
there can be no available objective standard by which the correctness of every 
corporate decision may be measured, by the courts or otherwise. Even if 
that were not the case, by definition the responsibility for business judgments 





14 Cases applying trust law standards include: California v. Larkin, 413 F. Supp. 
978 (N.D. Cal. 1976); Queen of Angels Hosp. v. Younger, 66 Cal. App. 3d 359, 136 Cal. 
Rptr. 36 (1977); Lynch v. John M. Redfield Found., 9 Cal. App. 3d 293, 88 Cal. Rptr. 
86 (1970); Holt v. College of Osteopathic Physicians & Surgeons, 61 Cal. 2d 750, 394 
P.2d 932, 40 Cal. Rptr. 244 (1964); Brown v. Memorial Nat’l. Home Found., 162 Cal. 
App. 2d 513, 329 P.2d 118 (1958), cert. denied, 358 U.S. 943 (1959). 

Cases applying the corporate standard include: Stern v. Lucy Webb Hayes Nat’! Train- 
ing School for Deaconesses and Missionaries, 381 F. Supp. 1003 (D.D.C. 1974); Denckla 
v. Independence Found., 41 Del. Ch. 247, 193 A.2d 538 (1963); In re Myra Found., 112 
N.W.2d 552 (N.D. 1961); Beard v. Achenbach Memorial Hospital Ass’n., 170 F.2d 859 
(10th Cir. 1948); City of Paterson v. Paterson Gen. Hosp., 97 N.J. Super. 514, 235 A.2d 
487 (1967); Ray v. Homewood Hosp., 223 Minn. 440, 27 N.W.2d 409 (1947). 

18 For a list of cases, see W. Cary, CASES AND MATERIALS ON CORPORATIONS 50-59 
(4th ed. abr. 1970) and .H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS 454-55 (2d ed. 
1970). 

16 The rule was first recognized in the United States in Percey v. Millaudon, 8 Mart. 
(n.s.) 68 (La. 1829). 
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must rest with the corporate directors; their individual capabilities and 
experience peculiarly qualify them for the discharge of that responsibility.'’ 


The duty of loyalty requires the director to act solely in the interest 
of the corporation and to forego conflicts of interest.1* Typical examples 
of breach of this duty include competing with the corporation, usurping 
corporate opportunities, self-dealing, and repression of minority 
stockholders. Failure to disclose conflicts renders any given transaction 
voidable, but directors may still complete the transaction after learning 
of a conflict. 

Stern v. Lucy Webb Hayes National Training School for Deaconesses 
and Missionaries’® is the leading case applying corporate standards of 
care and loyalty to trustees of nonprofit corporations. In a class action 
suit by patients at a nonprofit hospital, the court upheld a breach of trust 
claim against the hospital trustees for failure to properly supervise the 
management of the hospital’s assets. Federal District Court Judge Gesell 
based his ruling on the observation that while the charitable corporation 
was a relatively new legal entity which did not fit into established com- 
mon law categories of corporation and trust, the modern trend was to apply 
corporate rather than trust principles in determining the liability of direc- 
tors of charitable corporations. He further stated that for personal liability 
the corporate director must commit ‘‘gross negligence’’ or otherwise be 
guilty of more than mere mistakes in judgement.?° 

The corporate fiduciary standard was also used to analyze the trustees’ 
supervision of investments. The judge ruled that a trustee of a nonprofit 
corporation breached his fiduciary duty to manage the fiscal and invest- 
ment affairs of the corporation if he otherwise failed to perform his duties 
honestly, in good faith, and with a reasonable amount of diligence and 
care.21 Although containing a paucity of supporting theory, the case has 
been cited by commentators as a leading example of an emerging applica- 
tion of corporate fiduciary standards to nonprofit corporations.2? 





17 Auerbach v. Bennett, 47 N.Y.2d 619, 630-31, 393 N.E.2d 994, 1000, 419 N.Y.S.2d 
920, 926-27 (1979). A reading of various cases shows a judicial philosophy of also desiring 
not to unduly stifle free enterprise. The lack of successful suits by stockholders speaks 
to the success of the rule from a board member’s standpoint. 
18 For a list of cases, see W. Cary, supra note 15, at 50-59. 
Stern, 381 F. Supp. 1003. 
20 Id. at 1013. 

Id. at 1015. 

See, e.g., Comment, Divestiture Resolutions: University Director Liability Under 
the Emerging Corporate Standard, 15 U.S.F.L. Rev. 261 (1980-81) and Marsh, Governance 
of Non-Profit Organizations: An Appropriate Standard of Conduct for Trustees and Directors 
of Museums and Other Cultural Institutions, 85 Dick. L. Rev. 607 (1981). The Stern case 
was followed by Midlantic Net’] Bank v. Frank G. Thompson Found., 170 N.J. Super. 
128, 405 A.2d 866 (1979). The Uniform Management of Institutional Funds Act also is 
in accord. See 7A UNIFORM LAWS ANNOTATED, 405, 407, 409 note 66 (1978) exemplified 
by CaL. Civ. Cope § 2290.1—2290.12 (West 1981). 
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The alternative set of stricter fiduciary standards applied by courts 
comes from traditional trust law principles.2* Under trust law, the duty 
of care for a true trustee is expressed in terms of the prudent man rule 
whereby the trustee is ‘‘under a duty to the beneficiary in administering 
the trust to exercise such care and skill as a man of ordinary prudence 
would exercise in dealing with his or her own property. . . .’’24 The true 
trustee is a fiduciary of the highest order,?5 and liability can be found 
for breach of duty of care under a simple negligence standard, as con- 
trasted with the ‘‘gross negligence’’ standard characterizing the corporate 
duty. The true trustee must be cautious in investment policies and must 
administer the trust solely for the benefit of its beneficiaries.2* Self-dealing 
is prohibited, and the trustee is liable for any loss the trust suffers through 
negligence.27 


II. THE INDEPENDENT COLLEGE TRUSTEE AND FINANCIAL STRESS 


The legal concepts of a college as a nonprofit corporation and college 
trustees as fiduciaries with prescribed duties apply principally to the con- 
trol of institutional assets and are an initial focal point for uncertain 
exigency-related duties. Legal issues arising from severe financial crises 
are also concerned with the college’s charter and its impact on trustee 
actions. The fundamental issues in times of confrontation have generally 
focused on the ultimate right of the board of trustees to declare a state 
of financial exigency and terminate tenured faculty, to reallocate assets 
in times of financial crises, to close the institution, and on the potential 
rights of non-trustees to intervene in those decisions. 


A. Financial Exigency: An Evolving Standard of Fiduciary Duties 


Higher education may be in the midst of a long term economic turmoil 
resulting from declining enrollments, changing student interests, and shif- 
ting governmental support.2* Terminations of tenured faculty in response 





23 A trust is defined as a relationship with respect to property, by which the technical 
owner agrees to administer property for the benefit of another. RESTATEMENT (SECOND) OF 
Trusts § 2 (1959); 1 Scorr, THE Law or Trusts § 2-2.8 (3d ed. 1967 & Supp. 1982). 
For example, in a charitable trust, a donor might deposit $100,000 in a bank and stipulate 
that the interest was to be given to a charity for scholarships. The bank is the trustee 
for the res (trust property) and the charity is the beneficiary of the trust and holds equitable 
title in the trust. The beneficiaries need not be identifiable individuals in a charitable trust. 

24 RESTATEMENT (SECOND) OF TRUSTS § 174 (1959) and G. BoGERT & G. BoGERT, TRUSTS 
AND TRUSTEES § 612 (1978). 

25 In re Trusteeship of Stone, 138 Ohio St. 293, 298, 34 N.E.2d 755, 760 (1941). 

26 RESTATEMENT (SECOND) OF TRUSTS § 379 (1959). 

27 G. BOGERT & G. BOGERT, supra note 24 at § 543. 

28 Quantifiable signs of exigency are becoming more evident. Layoffs of tenured 
faculty are one early sign. See, e.g., A Roundup on Layoffs: Faculty Cuts and Related 
Actions at 17 Colleges, CHron. HiGHER Epuc., December 8, 1982, at 23. Many colleges 
are delinquent in paying federal construction debts. See, e.g., U.S. Finds 79 Colleges 
Delinquent in Paying Construction Debts, CHRON. HIGHER Epuc., July 28, 1982, at 9. 
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to institutional financial pressures have resulted in legal confrontations.?° 
A clearer definition of financial exigency and a standard for the fiduciary 
duties of independent college trustees may be emerging from court deci- 
sions and position statements by groups such as the American Associa- 
tion of University Professors (AAUP). 

Prior to the evolution of financial exigency case law, the AAUP issued 
recommended policies for financial exigency declarations through a series 
of statements.*° While standard definitions and procedures for financial 
exigency continue to be ultimately a matter of contract, standard tenure 
clauses in many institutional faculty contracts and handbooks reflect the 
language from these documents. The AAUP 1940 Statement of Principles 
on Academic Freedom and Tenure*' describes tenure and termination as 
follows: 


(a) After the expiration of a probationary period, teachers or investigators 
should have permanent or continudéus tenure, and this service shall be ter- 
minated only for adequate cause, except in the case of retirement for age, 
or under extraordinary circumstances because of financial exigencies . . . 
(5) termination of a continuous appointment because of financial exigency 
should be demonstrably bona fide.*2 


This statement has been utilized by courts as a two-part test examining 
exigency related layoffs. A single reference to the dual role of a faculty 


committee and the governing board in considering a termination appeal 





29 Lawsuits are even being filed prior to the implementation of financ’al exigency 
regulations or policies developed by boards. See, e.g., Council of N.J. State College Locals, 
NJSFT-AFT/AFL-CIO v. State Bd. of Higher Educ., 91 N.J. 18, 449 A.2d 1244 (1982). 

30 There has been a great deal of commentary examining the relationship between 
acagemic tenure and layoffs of faculty. The research has not examined the impact of the 
resultant layoff-related court cases and the clarification of fiduciary duties. See Bolger 
& Wilmoth, Dismissal of Tenured Faculty Members for Reasons of Financial Exigency, 
65 Mara. L. REv. 347 (1982); Finkin, Regulation by Agreement: The Case of Private Higher 
Education, 65 Iowa L. REv. 1119 (1980); Gray, Higher Education Litigation: Financial 
Exigency, 14 U.S.F.L. Rev. 375 (1980); Johnson, The Problems of Contraction: Legal Con- 
siderations in University Retrenchment, 10 J. L. Epuc. 269 (1981); Matheson, Judicial 
Enforcement of Academic Tenure: An Examination, 50 Wasu. L. REv. 597 (1975); Note, 
The Dismissal of Tenured Faculty for Reasons of Financial Exigency, 51 IND. L. J. 417 
(1976); Note, Financial Exigency as Cause for Termination of Tenured Faculty Members 
in Private Post Secondary Educational Institutions, 62 Iowa L. REv. 481 (1976). 

31 Academic Freedom and Tenure: 1940 Statement of Principles and Interpretive 
Comments, A.A.U.P. BULL., Summer 1974 at 269. The document is also found in JOUGHIN, 
ACADEMIC FREEDOM AND TENURE: A HANDBOOK OF THE AMERICAN ASSOCIATION OF UNIVERSITY 
ProFessors (1969). The term financial exigency is also found in the 1925 CONFERENCE STATE- 
MENT OF ACADEMIC FREEDOM AND TENURE but is not defined. See Academic Freedom and 
Tenure, A.A.U.P. BuLi., February 1941 at 43. 

32 Academic Freedom and Tenure: 1940 Statement of Principles and Interpretive 
Comments, A.A.U.P. BuLt., Summer 1974 at 270. Moral turpitude and incompetence are 
noted as possible grounds under dismissal for ‘‘adequate cause.’’ No definition was offered 
for ‘‘demonstrably bona fide.’’ 
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was the only mention by the 1940 Statement of the role of the board in 
such determinations. *% 

The 1976 revisions of the AAUP’s Recommended Institutional Regula- 
tions on Academic Freedom and Tenure provided the final major AAUP 
recommended proposal.** In this document a demonstrably bona fide 
financial exigency was defined as ‘‘an imminent financial crisis which 
threatens the survival of the institution as a whole and which cannot be 
alleviated by less drastic means.’’*> This definition has been characterized 
as the ‘‘survival standard.’’ 

Many board members do possess reservations concerning the defini- 
tions and procedures outlined by the various AAUP documents. However, 
courts continue to consider those recommended policies in determining 
the relationship between ongoing college and university practices and legal 
elements of tenure, and due process procedures surrounding dismissals 
and exigency declarations,*¢ particularly if the proposals are part of faculty 
handbooks and contracts. 

Beginning in the 1970’s, the courts examined the AAUP statements 
on financial exigency. In American Association of University Professors 





33 In the 1958 Statement on Procedural Standards in Faculty Dismissal Proceedings 
the A.A.U.P. provided further elaboration on the 1940 Statement. The 1958 Statement 
recommended that the governing body should receive, review and act upon a recommen- 
dation of a faculty hearing committee established to consider challenges to grounds of 
adequate cause for a tenured faculty member’s dismissal. If the board did not approve 
of the hearing committee’s decision, it was proposed in the Statement that the board should 
not overrule that decision until the hearing committee was given an opportunity for recon- 
sideration. See Joughin, supra note 31, at 40. 

34 1976 Recommended Institutional Regulations on Academic Freedom and Tenure, 
A.A.U.P. BuLL., Summer 1976 at 184. 

35 Id. at 186. In addition the A.A.U.P. recommended that a faculty body should 
participate in the decision on whether a condition of exigency exists or is imminent, 
and determine that all feasible alternatives to terminations have been pursued. Further- 
more, the A.A.U.P. asserted that the burden of proving the existence and extent of the 
condition rests with the college, and that generally, nontenured members should be dis- 
missed prior to tenured faculty. To provide certain protection to faculty, the A.A.U.P. 
recommended that the institution should make every effort to place the dismissed faculty 
member in another suitable position and that the faculty member’s place should not be 
filled by a replacement within a period of three years unless the terminated faculty member 
is offered reinstatement. 

36 Property interests, of course, are not created by the Constitution. Rather, they 
are created and their dimensions are defined by existing rules or understandings that 
stem from an independent source such as state law, rules or understandings that secure 
certain benefits and that support claims of entitlement to those benefits. Board of Regents 
v. Roth, 408 U.S. 564, 577 (1972). See also Perry v. Sindermann, 408 U.S. 593 (1972); 
Greene v. Howard Univ., 412 F.2d 1128 (D.C. Cir. 1969). In the absence of an express 
tenure and due process clause in the faculty contract, courts will utilize state laws, in- 
stitutional by-laws, faculty handbooks, A.A.U.P. documents and ongoing institutional prac- 
tices. Far-sighted legal counsel will advise institutions to have an explicit financial exigency 
clause in the standard faculty contract. 
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v. Bloomfield College,*’ the board of trustees of Bloomfield College voted 
to terminate thirteen faculty members pursuant to a declaration of finan- 
cial exigency. The remainder of the faculty were put on one-year terminal 
contracts. The faculty handbook contained verbatim the 1940 Statement. 
At trial, the college introduced evidence of declining enrollment, a three 
year cash deficit, a shrinking endowment, borrowing problems, and cash 
flow problems. The faculty challengers argued that since the college owned 
a valuable golf club property which the trustees did not sell, the trustees 
failed to exercise good faith in their decision to dismiss tenured faculty. 

The trial judge acknowledged the poor financial condition of the col- 
lege but noted several options to restore short term economic viability, 
including the potential sale of the golf club property. The judge adopted 
the ‘‘survival standard’’ proposed by the AAUP** and noted that the good 
faith of the college board could be demonstrated by a showing that the 
dismissal of tenured personnel was reasonably calculated to preserve the 
college’s existence as an academic institution. The following test was 
employed: 


The test best suited to effectuate the intent of the parties on judicial review 
of the college’s action, therefore, is whether the action taken followed from 
the board’s demonstrably bona fide belief, under honestly formulated stan- 
dards, in the existence of a financial exigency and extraordinary attendant 
circumstances, and in the necessity for terminating tenured faculty members 
as a means of relieving the exigent condition. Interrelated therewith is the 
question of whether sufficient credible evidence of ‘‘exigency’’ and ‘‘extra- 
ordinary circumstances’”’ exists as to provide a basis for the conclusions reach- 
ed in the exercise of a reasonable and prudent judgment.*® 


The judge commented that he did not have the authority to substitute 
his judgment for that of the trustees, that the trustees had the best insight 
and wisdom, and that it was not for the court to decide whether the sur- 
vival of the college remained ‘‘possible’’ by the choice of other courses 
of action. Nonetheless the court seemed to substitute its judgment for that 
of the trustees in ruling for the dismissed faculty members. Questioning 
the board’s failure to sell the golf course and noting that twelve professors 
had been rehired during the time the dismissals took place, the court found 





37 American Ass’n of Univ. Professors v. Bloomfield College, 129 N.J. Super. 249, 
322 A.2d 846 (1974), aff'd, 136 N.J. Super. 442, 346 A.2d 615 (1975). 
38 It [tenure] should be vigilantly protected by a court of equity except where 
. . . the survival of the college is imperiled, and then only where the good 
faith of the administration in seeking the severance of tenured personnel has 
been clearly demonstrated as a measure reasonably calculated to preserve its 
existence as an academic institution . . . (and not simply) in some degree ad- 
vance the financial fortunes of the institution. 
Bloomfield College, 129 N.J. Super. at 257, 322 A.2d at 854, See 1976 Recommended 
Institutional Regulations on Academic Freedom and Tenure, supra note 34, at 186. 
39 Bloomfield College, 129 N.J. Super. at 267, 322 A.2d at 855. 
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that abolishing tenure was a stronger motive for the dismissals than deal- 
ing with financial exigency. Accordingly, the court held that the college 
had failed to show its actions were in good faith. 

On appeal the Appellate Division of the Superior Court of New Jersey 
upheld the decision of the trial court based upon the evidence of bad faith 
shown by hiring of additional faculty during the time period when tenured 
faculty were released. As a result of its analysis of the board’s fiduciary 
standards, however, the court held that the trial judge erred in his use 
of the potential sale of the club as a basis for finding that the financial 
exigency condition was not bona fide. The appellate court held that 
whether a particular plan of action is preferable to secure financial stability 
is a policy decision to be made by the institution and not by a judge.*® 
The court found substantial evidence that a bona fide financial exigency 
condition existed at Bloomfield College--satisfying the first part of the 
AAUP test*1--and that a ‘‘state of urgency’’ was a more reasonable con- 
struction of the term financial exigency. However, the board had failed 
part two of the AAUP test by not showing that the relationship between 
the financial condition and the faculty terminations was bona fide. Both 
parts of the test, adopted by the court and contained in Bloomfield’s faculty 
handbook, followed guidelines offered by the AAUP’s 1940 Statement and 
1958 Statement with respect to the relationship of termination to a bona 
fide exigency. However the court did not adopt the ‘‘survival standard’’ 
eventually enumerated in the 1976 Statement.+? 

Scheuer v. Creighton University*? further demonstrated that courts 
were rejecting he AAUP ‘‘survival standard.’’ The university terminated 
an assistant professor on the grounds of a financial exigency in the School 
of Pharmacy, due in part to the loss of federal funds. The school had run 
deficits for five years, even though numerous cutbacks had been im- 
plemented prior to Scheuer’s termination. The court held that the termina- 
tion was properly based on a bona fide reduction in a program of instruc- 
tion. It rejected Scheuer’s argument that financial conditions at the Univer- 
sity did not approximate the AAUP ‘“‘survival standard’’: 


The rapidly changing needs of students and society demand that university 
administrators have sufficient discretion to retrench in areas faced with finan- 
cial problems. . . .To sustain it [professor’s position] we must hold no tenured 
employee in any college may be released until the institution exhausts its 
total assets or at the very least reaches the point where its very survival as 
an institution is in jeopardy.* 





40 “‘The trial judge recognized that the exercise of the business judgment whether 
to retain or sell this valuable capital asset was exclusively for the board of trustees and 
not for the substituted judgment of the court.’ Id. 346 A.2d at 617. 

41 See supra note 32 and accompanying text. 

42 The trial court established a ‘‘survival of the college is imperiled’’ standard. The 
court seemed to equate this phrase with ‘‘preservation of its existence as an academic 
institution.’’ Bloomfield College, 322 A.2d at 854. 

43 Scheuer v. Creighton Univ., 199 Neb. 618, 260 N.W.2d 595 (1977). 

44 Id. at 624, 260 N.W.2d at 601. 
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Thus the court held that the term financial exigency could be limited to 
an exigency in a department or a college and that continuing operating 
deficits were sufficient evidence of such exigencies. Again, a board’s judg- 
ment was upheld. 

Krotkoff v. Goucher College*® further established that boards of trustees 
have latitude to make retrenchment decisions. As part of a general 
retrenchment program, Professor Krotkoff, a tenured faculty member, was 
dismissed from her position. The court noted that the college had run 
deficits from 1968-65 through 1973-74 and enrollments had dropped from 
1969-70 through 1976-77. Attempts by the trustees to stabilize the college 
included the adoption of a more aggressive investment policy, the rental 
of campus space to outside groups, the approval of salary freezes and 
reduction of administrative staff, the deferral of maintenance, and final- 
ly, the non-renewal of several nontenured faculty contracts. On appeal, 
the professor argued that the jury should have been allowed to assess the 
reasonableness of the trustees decision that the college faced financial ex- 
igency. Krotkoff’s position was that since the college had an endowment 
and valuable land that it had not disposed of prior to her dismissal, 
Goucher College was not in a state of financial exigency. 

In Krotkoff the Court of Appeals for the Fourth Circuit found that 
Bloomfield established that a trustee decision to sell or retain land was 
not a proper subject for judicial review and that Bloomfield also applied 
to the use of an endowment. The court ruled that whether the financial 
exigency existed should be determined by the adequacy of the college’s 
operating funds rather than its capital assets.** According to the court 
the college was confronted by pressing financial need which required the 
board to secure the institution’s future. The professor did not claim bad 
faith on the part of the institution, and indeed, evidence showed that the 
trustees reasonably believed that the college was faced with financial 
exigency and also had taken alternative cost cutting measures. 

Lumpert v. The University of Dubuque?’ also left the determination 
of financial exigency to the board’s discretion: 


Whether a financial exigency existed is primarily a matter of subjective judg- 
ment, to be exercised by the officials charged with operating the University 
and not a question of fact to be determined by the jury. Moreover, we do 
not believe it is a matter for the substitution of the court’s judgment .. . 
for that of an administrative body.** 


In Levitt v. Board of Trustees of Nebraska State Collge*® and Johnson 
. Board of Regents*® the courts ruled that the public institutions’ govern- 





45 Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978). 

46 Id. at 681. 

47 Lumpert v. The Univ. of Dubuque, 255 N.W.2d 168 (Iowa Ct. App. No. 2-57568, 
April 14, 1977) (Table of Unpublished Opinions). 

48 Id. 


4° Levitt v. Board of Trustees of Nebraska State College, 376 F. Supp. 945 (D. Neb. 
1974). 
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ing boards used proper judgment in their exigency declarations and also 
had authority to decide which teachers were to be dismissed following 
a declaration of exigency. The Levitt court stated: ‘‘[t]he defendants are 
granted wide discretion in the area of appointment, retention and discharge 
of faculty members, and this court may not overturn decisions in this area 
unless the decisions are patently arbitrary or baseless.’’5* 

An Illinois appellate court in Rose v. Elmhurst Colleges? recognized 
the decline of enrollment in a college as sufficient cause to declare a state 
of exigency and to release a tenured faculty member. The court, in 
upholding the termination, noted that the professor did not challenge the 
accuracy of the enrollment figures nor offer any proof that the action of 
the board was in bad faith. 

An analysis of the case law of financial exigency reveals an emerging 
trend of judicial ratification of trustee exigency decisions. It is now clear 
that boards have the legal right to terminate tenured faculty to reduce the 
financial pressures of exigency. Such financial conditions must be bona 
fide, but courts have unanimously rejected the AAUP endorsed ‘‘survival 
standard.’’ Terminations must be related to the exigency situation and 
the board must formally approve a declaration of exigency. Contractual 
policies must be followed. 

Exigency case law also is beginning to define the fiduciary standards 
of college trustees. Bloomfield held that causation and the motivation of 
an exigency decision are proper subjects of court review. The business 
judgment standard utilized in the board’s exigency decisions concerning 
the potential sale of capital assets was acknowledged and upheld. Further- 
more, the court acknowledged that decisions concerning long term ver- 
sus short term financial stability were properly the board’s policy deci- 
sions. Scheuer confirmed that a board must have sufficient discretionary 
authority to make retrenchment decisions. Krotkoff added the additional 
notion that these types of protected decisions must be reasonable and made 
in good faith. Levitt and Lumpert confirmed that exigency decisions are 
primarily a matter for the subjective judgment of the board, absent 
arbitrariness, ill will, fraud, or collusion. Implicit in the afforded legal 
protection is the requirement of a trustee’s fiduciary duty to monitor finan- 
cial information, to demand additional information when necessary and 
to be continually informed at all times about the relationship between 
financial data, board policy, legal ramifications, and legal alternatives. 

Courts appear to be fashioning a hybrid ‘‘business judgment rule’”’ 
for boards of trustees’ decisions on financial exigency which authorize 





50 Johnson v. Board of Regents, 377 F. Supp. 227 (W.D. Wisc. 1974). See also Klein 
v. Board of Higher Educ. of the City of N.Y., 434 F. Supp. 1113 (S.D.N.Y. 1977). 

51 Levitt, 376 F. Supp. at 952. 

52 Rose v. Elmhurst College, 62 Ill. App. 3d 824, 379 N.E.2d 791 (1978). See also 
Bignall v. North Idaho College, 538 F.2d 243 (9th Cir. 1976); Bellak v. Franconia College, 
118 N.H. 313, 386 A.2d 1266 (1978); Jimenez v. Almodovar, 650 F.2d 363 (1st Cir. 1981) 
for same result. 
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faculty terminations. Historically, such a rule has heretofore been fashioned 
first to provide a legal defense for corporate officers and directors in 
lawsuits by shareholders seeking to reverse decisions and second to assess 
personal liability for business decisions. This corporate rule holds, ‘‘the 
law will not hold directors liable for honest errors, for mistakes in judg- 
ment, when they act without corrupt motive and in good faith, that is, 
for mistakes which may properly be classified under the head of honest 
mistakes.’’53 

The purpose for such a rule has been summarized and debated many 
times.5¢ The rule applies only to a decision that was actually made, not 
to cases where a failure to act is alleged. The protection of honest, although 
perhaps unsuccessful, business decisions is no doubt paramount. In 
addition, courts have sought to prevent potential challenges to every cor- 
porate decision so as not to unduly affect corporate decision making. Such 
a rule also finds substance in the courts’ concern for avoiding a manage- 
ment role for judges in the corporate structure. For these reasons courts 
have ratified exigency decisions made in good faith by college trustees. 

By providing a presumption of due care and good faith,®5 the 
‘‘business judgment rule’’ prevents a court from examining in detail the 
merits of a business decision once that presumption has arisen.** A court’s 
inquiry will consist of an examination of the director’s reasonable effort 
to ascertain and consider all relevant information.5” The director must 
show proof that he was motivated by an honest desire to benefit the cor- 


poration and not by other purposes such as self-gain. The burden of proof, 
unlike that demanded of college trustees in exigency cases, is on the 
plaintiff-shareholder. But if bad faith is proven by the plaintiff, tiie burden 
of proof then shifts to the corporate director to establish the reasonableness 
of the decision. A court will then examine the actions of a director to 
ascertain whether the director could have reasonably believed the deci- 





53 3A FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS, 37-38 (1975); Cor- 
porate Directors Guidebook, 33 Bus. Law. 1591, 1604 (1978). See Briggs v. Spaulding, 
141 U.S. 132, (1891). 

54 See, e.g., Arsht, The Business Judgment Rule Revisited, 8 HorstRa L. REv. 93 
(1979); Block and Prussin, The Business Judgment Rule and Shareholder Derivative Actions: 
Viva Zapata?, 37 Bus. Law. 27 (1981); Brown and Phillips, The Business Judgment Rule: 
Burks v. Lasker and Other Recent Developments, 6 J. Corp. LAw 453 (1981); Duesenberg, 
The Business Judgment Rule and Shareholder Derivative Suits: A View From the Inside, 
60 Wasu. U.L.Q. 311 (1982); Johnson and Osborne, The Role of The Business Judgment 
Rule in a Litigious Society, 15 VaL. U. L. Rev. 49 (1980); Veasey and Manning, Codified 
Standard—Safe Harbor or Uncharted Reef? An Analysis of the Model Act Standard of 
Care Compared with Delaware Law, 35 Bus. Law. 919 (1980); and Note, The Business 
Judgment Rule and the Litigation Committee: The End . ° a Clear Trend in Corporate 
Law, 14 IND. L. REv. 617 (1981). 

55 Sinclair Oil Co. v. Levien, 280 A.2d 717, 720 (Del. 1971). 

56 Auerbach v. Bennett, 47 N.Y.2d 619, 629, 393 N.E.2d 994, 999-1000, 419 N.Y.S.2d 
920, 926 (1979), cert. denied, 460 U.S. 1051 (1983). 

57 Thomas v. Kempner, 398 A.2d 320, 323-24 (Del. Ch. 1979). 
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sion was in the best interests of the corporation.®* A finding of gross over- 
reaching or abuse of a director’s duty can still be determined even though 
good faith is presumed.®* The ‘‘business judgment rule’’ has been prop- 
erly characterized as a corollary to the corporate director’s duties of care 
and loyalty.*° The Bloomfield court’s determination of good faith on the 
asset issue, and the Krotkoff, Scheuer, Levitt, and Lumpert courts’ good 
faith tests are strikingly similar to the concepts of the corporate ‘‘business 
judgment rule.”’ ty 

A court will examine the board’s right to protect financial stability 
against the right of any one tenured faculty member to continued employ- 
ment. It appears that a court will rule for the trustees if the board is able 
to prove that a good faith decision resulted from financial considerations. 
Since exigency declarations are, as a ~~actical matter, politically sensitive 
issues, they are generally avoided u: il absolutely no other alternative 
is left to the board. Documentation will be demanded by litigants, and 
the burden of proof will be on the board to show evidence of due care 
and good faith. Evidence such as a precarious cash position, declining 
enrollments, less drastic measures already taken, and projections of future 
financial instability are necessary to meet the burden of proof. 

Significant duties of good faith and reasonable inquiry are presumed 
under both the corporate and nonprofit corporation court challenges. The 
holdings establish that college boards must deliberate carefully when con- 
sidering exigency declarations and tenured faculty terminations and must 
be prepared to demonstrate informed decision making. And while 
ultimately the particular facts in any alleged breach of fiduciary duty will 
affect the outcome at trial, even a broadly stated, nebulous application 
of corporate director rules in lieu of stricter trust director rules should 
be recognized by college boards as indications of general judicial support 
and protection for exigency decisions. 


B. Endowment Invasion and Asset Management 


The second area of fiscal crisis decision making with legal ramifica- 
tions arises when the board desires to use restricted funds for purposes 
other than those designated, in order to maintain the fiscal health of the 
institution. Three ownership doctrines have been formulated to deal with 
these issues.*! The first is a doctrine of absolute ownership whereby courts 
allow colleges directly to own donated funds and apply them to any 





58 In the case of a financial exigency question, the best interests could be defined 
as those actions which seek to maintain the financial viability of the college. 

59 See, e.g., Gimbel v. Signal Companies, 316 A.2d 599 (Del. Ch.), aff'd, 316 A.2d 
619 (Del. 1974); Muschel v. Western Union Corp., 310 A.2d 904 (Del. Ch. 1973); Ludlam 
v. Riverhead Bond and Mortgage Corp., 244 A.D. 113, 278 N.Y.S. 487 (1935). 

80 Brown and Phillips, supra note 54, at 454. 

61 Berry and Buchwald, Enforcement of College Trustees Fiduciary Duties: Students 
and the Problem of Standing, 9 U.S.F.L. Rev. 1, 16 (1974). 
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legitimate purpose.*? Other courts have formulated a theory of trust which 
honors the donor’s intent above all other considerations.* A third theory, 
the doctrine of donor’s intent, treats the college as owner or trustee 
depending on the circumstances of each case.* 

It is clear from an examination of cases that unrestricted gifts in the 
form of trusts, endowments, legacies, and annual gift support will be en- 
forced by courts as gifts for those corporate purposes contained in the 
college’s charter or articles of incorporation. Those funds must be applied 
to the methods utilized in conducting ongoing activities.“5 Under trust 
law, any trustee action deemed beyond the powers of the charter can be 
held ineffectual by courts.** The degree of authority that the board is 
allowed to exercise is dependent upon the type of unrestricted money 
in question and which of the aforementioned ownership theories is utilized 
in the board’s jurisdiction. The majority of these funds are in the form 
of previously donated gifts to the institution that the board continues to 
administer. 

However, other gifts in the form of restricted annual donations, 
unrestricted or restricted endowments, and legacies®’ are subject to restric- 
tions imposed by donors and accepted through board decisions and are 





82 See, e.g., St. Joseph’s Hosp. v. Bennett, 281 N.Y. 115, 22 N.E.2d 305 (1939); 
Estate of Berry, 29 Wisc. 2d 506, 139 N.W.2d 72 (1966). 

63 See, e.g., Montclair Nat’] Bank and Trust Co. v. Seton Hall College of Medicine 
and Dentistry, 96 N.J. Super. 423, 233 A.2d 195 (1967). 

& See, e.g., Grear v. Sifford, 289 Ill. App. 450, 7 N.E.2d 371 (1937). 

*s The following cases considered gifts to institutions to be held in trust for cor- 
porate purposes: Northwestern University v. Wesley Memorial Hosp., 290 Ill. 205, 125 
N.E. 13 (1919); Wellesley College v. Attorney Gen., 313 Mass. 722, 49 N.E.2d 220 (1943) 
citing Harvard College v. Attorney Gen., 228 Mass. 396, 117 N.E. 903 (1917); Amory 
v. Amherst College, 229 Mass. 374, 118 N.E. N.E. 933 (1918); Massachusetts Institute 
of Technology v. Attorney Gen., 235 Mass. 288, 126 N.E. 521 (1920); Trustees of Andover 
Theological Seminary v. Visitors, 253 Mass. 256, 148 N.E. 900 (1925); Judkins v. Hyan- 
nis Public Library Ass’n, 302 Mass. 425, 19 N.E.2d 727 (1939); People ex rel. Scott v. 
George F. Harding Museum, 58 Ill. App. 3d 408, 374 N.E.2d 756 (1978); Thompson v. 
Dunham, 239 A.2d 649 (Me. 1968); Brown v. Memorial Nat’] Home Found., 162 Cal. 
App.2d 513, 329 P.2d 118 (1958), cert. denied, 358 U.S. 943, (1959); Lynch v. Spilman, 
67 Cal. 2d 251, 431 P.2d 636, 62 Cal. Rptr. 12 (1968). The following cases, although 
not necessarily considering gifts to be technical trusts, nonetheless looked to the aforemen- 
tioned guidelines: Rowe v. Davis, 138 N.J. Eq. 122, 47 A.2d 36 (1946); Thomas v. General 
Bd. of Church of Nazarene, 76 R.I. 197, 68 A.2d 66 (1949); Stearns v. Newport Hosp., 
27 R.I. 309, 62 A. 132 (1905); Jones v. Habersham, 107 U.S. 174 (1883); Bradshaw v. 
American Advent Christian Home, 145 Fla. 270, 199 So. 329 (1940); Estate of Tomlinson, 
65 Ill. 2d 382, 359 N.E.2d 109 (1976); Greil Memorial Hosp. v. First Alabama Bank, 387 
So.2d 778 (Ala. 1980); In re Myra Found., 112 N.W.2d 552 (N.D. 1961); First Wisconsin 
Trust Co. v. Board of Trustees of Racine College, 225 Wis. 34, 272 N.W. 464 (1937); 
Lehigh Univ. v. Hower, 159 Pa. Super. 84, 46 A.2d 516 (1946); Hobbs v. Board of Educ. 
of Northern Baptist Convention, 126 Neb. 416, 253 N.W. 627 (1934); In re Unruh’s Estate, 
248 Pa. 185, 93 A. 1000 (1915). 

66 See, e.g., Massachusetts Charitable Mechanic Ass’n v. Beede, 320 Mass. 601, 70 
N.E.2d 825 (1947). 

67 Two types of endowed gifts are possible, either through lifetime or testamentary 
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much more likely to be enforced by courts. The courts have established 
a framework for an analysis of the nature of fiduciary duties relating to 
fiscal expenditures, the corporate uses for which gifts can be made, and 
the role of courts in assessing the use of funds which deviate from the 
donors’ original purposes. 

Historically, courts of equity have provided the proper forum for 
approval of fund deviations. The United States Supreme Court has noted: 


The condition that the trustzes shall not alienate the land on which the 
schoolroom stands is also a condition subsequent, and is in accordance with 
the fifth section of their charter, and with the general law upon the subject. 
It will not prevent a court of chancery from permitting, in case of necessity 
arising from unforseen change of circumstances, the sale of the land and 
the application of the proceeds to the purposes of the trust.*®* 


While acknowledging the power of courts to rule on fund transfers, courts 
are also sensitive to minimizing their involvement in this operational 
aspect of nonprofit corporations.*® Yet some courts have not hesitated to 
apply trust principles to the use of restricted funds when fashioning their 
rulings.”° Variations in court approaches make it difficult to predict when 
a court will apply corporate or trust principles. 


1. Borrowing From Endowment 


In re Trusteeship Under Agreement with Mayo”: exemplifies the con- 
cern that courts have in protecting the philanthropic interests of donors. 
The Supreme Court of Minnesota authorized a different investment strategy 
from the one outlined in a trust gift: 


In our opinion the evidence here, together with economic and financial 
conditions which may properly be judicially noticed, compels us to hold 
that unless deviation is ordered the dominant intention of the donor to pre- 
vent a loss of the principal of the two trusts will be frustrated.72 





gifts. The first is a restricted gift as to purpose (such as a scholarship) with no limitation 
on the expenditure of the principal. The other variety is a restricted gift as to purpose 
with a requirement that the principal must be invested and that only the interest income 
be used for a specific purpose (such as a salary supplement for a professor). Gifts can 
be donated directly to the institution or established as off-campus trusts with income 
transferred to the institution on a specified basis. 

68 Jones, 107 U.S. at 183. 

89 It is not for the courts to substitute their judgment for that of the governing board 
on the question of what grounds are necessary for proper functioning of the charity. 
Lycoming House v. Board of Revision of Taxes, 164 Pa. Super. 538, 539, 67 A.2d 646, 
647 (1949); United Presbyterian Women’s Ass’n of North America v. Butler County, 110 
Pa. Super. 116, 167 A. 389 (1933). 

70 See, e.g., St. Joseph’s Hosp., 281 N.Y. 115, 22 N.E.2d 305 (1939). 

71 In Re Trusteeship under Agreement with Mayo, 259 Minn. 91, 105 N.W.2d 900 
(1960). 

72 Id. at 97, 105 N.W.2d at 904. 
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A court will often look to the dominant intention of the donor to en- 
force a gift and will seek to keep the donation viable. But a court may 
allow trustees to borrow from the principal of a restricted endowment gift 
under certain circumstances. In Trustees of Alexander Linn Hospital Ass’n 
v. Richman’? a New Jersey court allowed a hospital to borrow from the 
principal of a charitable trust to complete a building: 


Where, therefore, the very existence of the trust is in danger or its successful 
operation threatened, this court has the power to protect the public welfare 
by stepping in and modifying the settlor’s [interest] to the extent necessary 
to preserve and continue the charitable trust.’4 


If a court approves the borrowing against or use of restricted funds, 
the proceeds must either be used for the purposes stated in the trust 
provisions’® or for the broader purposes found in the articles of incor- 
poration. Under the latter purpose, a New York court upheld the sale of 
a laboratory by Cornell University,”* subject to the restriction that the 
trustees apply the proceeds for the ‘‘advancement of science and educa- 
tion,’’ one of Cornell’s purposes under its charter. The issue was whether 
the gift of the laboratory was made subject to a restriction that it be used 
forever as a research lab. A court may have to decide whether the donor 
gave to the institution itself or to the charitable concept the institution 
represents (i.e. education). A court might declare that a gift of property, 
such as land, is useless for specific philanthropic purposes but that the 
sale proceeds must be applied to stated generic corporate purposes.’’ 

Courts have shown the propensity to defer to the judgment of trustees 
in asset management decisions as well as in termination-related exigency 
decisions. In Morristown School Inc. v. Parsons,’* a court allowed a second 
mortgage on an endowment to complete a building project. It was the 
conviction of the trustees of the school that if the gymnasium was not 
completed, enrollment would decline and the school would in all prob- 
ability close. The court accepted the judgment of the board and approved 
the mortgage. In Foust v. William E. English Foundation,”® an Indiana 
appellate court, finding that a fiscal crisis was sufficient justification for 
the sale of a charity home, stated: 





73 Trustees of Alexander Linn Hosp. v. Richman, 46 N.J. Super. 594, 135 A.2d 221 
(1957). 

74 Id. at 598, 135 A.2d at 223. 

78 Bennett v. Attorney Gen. of N.C., 245 N.C. 312, 96 S.E.2d 46 (1957). The court 
allowed trustees to sell property instead of dissipating assets by fixing up and maintain- 
ing a retirement home. 

76 Lefkowitz v. Cornell Univ., 35 A.D.2d 166, 316 N.Y.S.2d 264 (1970), aff’d 28 
N.Y.2d 876, 271 N.E.2d 552, 322 N.Y.S.2d 717 (1971). See also Knickerbocker Hosp. 
v. Goldstein, 181 Misc. 540, 41 N.Y.S.2d 32 (1943). 

77 See, e.g., Heustess v. Huntingdon College, 242 Ala. 272, 5 So.2d 777 (1942). 

78 Morristown School Inc. v. Parsons, 23 N.J. Super. 146, 92 A.2d 646 (1952). 

7° Foust v. William E. England Found., 118 Ind. App. 484, 80 N.E.2d 303 (1948). 
Contra, Englewood v. Allison Land Co., 45 N.J. Super. 538, 133 A.2d 680 (1957). 
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This latter [c]ompany has not been able to meet obligations under the lease. 
The buildings are antiquated and would require expenditures of large sums 
of money to keep them in their present condition; that the erection of a new 
building would necessitate a business venture requiring heavy loans and 
mortgages which might endanger the primary objective of the testator. . . .*° 


Such a financial condition must be severe and not just a matter of finan- 
cial inconvenience or burden for the board.** 


2. Cy Pres 


If a court rules that the use for which the trustees seek approval is 
different from that found in the transfer documents*® and the charter or 
articles of incorporation of the institution, then the court must apply the 
doctrine of cy pres. This doctrine is applied by courts of equity when 
a donor’s gift is held by a charity which believes that the desire of the 
donor can no longer be carried out in the manner directed by the donor.*? 
The majority of states recognize the doctrine either by statute or court 
decision.** Three conditions must be met in order for a court to apply 
the rule. First, the gift must be a charitable trust (since diluted by court 
decision). Second, there must be a general charitable intent expressed by 
the donor. Third, the court must be shown the impossibility,*5 imprac- 
ticability,** or illegality? of carrying out the terms of the particular 
charitable purpose specified. The underlying philosophy of the doctrine 
is that the ultimate public good sought by gifts for charitable purposes 
must always be carried out and that the public is the ultimate beneficiary 





80 Foust, 118 Ind. App. 484, 503-504, 80 N.E.2d 303, 312. 

81 See, e.g., Harvard College v. Society for Promoting Theological Educ., 69 Mass. 
280 (1855) where inconvenience and embarrassment were found to be insufficient grounds 
for court approval. 

82 For example, a trust instrument, will, or letter. 

83 As near as (possible), the rule of cy pres is a rule for the construction of in- 
struments in equity, by which the intention of the party is carried out as near as may 
be, when it would be impossible or illegal to give it literal effect. Crane v. Morristown 
School Found., 120 N.J. Eq. 583, 586, 187 A. 632, 635 (1936). See also RESTATEMENT 
(SECOND) OF TRUSTS § 399 (1959). Cy pres is to be contrasted with deviation, another 
equitable doctrine used when the manner of conducting the purpose is in question, not 
the purpose itself. This distinction has been criticized. See Smith v. Moore, 343 F.2d 
594 (4th Cir. 1965). 

84 For an examination of the doctrine, see Chester, Cy Pres: A Promise Unfulfilled, 
54 IND. L.J. 407 (1979); E. Fisch, THE Cy Pres DOCTRINE IN THE UNITED STATES (1950); Fisch, 
Changing Concepts and Cy Pres, 44 CorNELL L. REv. 382 (1959); and Note, A Revaluation 
of Cy Pres, 49 YALE L.J. 303 (1939). 

85 For example, a trust established by a will to fund scholarships for students attend- 
ing a school which closed prior to the estate being settled. Also, the charitable need may 
have already been accomplished. 

86 For example, a trust designating one million dollars a year to aid newly diagnosed 
polio victims. 


87 For example, a trust that provides scholarships only to Caucasians. 
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of all charitable gifts. Under the doctrine of cy pres, no charitable inten- 
tion should be frustrated, and a court will seek to apply the funds in ques- 
tion to another charitable activity of like purpose. 

The significance of the cy pres doctrine is that since only a court can 
make a cy pres ruling, and thus an authorization for fund transfer, the 
board must determine whether its proposed use of a restricted fund will 
require court approval. This can be a difficult judgment for a board to 
make when a restricted fund does not contain language specifically 
authorizing alternative uses of principal or interest during periods of finan- 
cial crises. If a board has any doubts as to whether such restricted funds 
may be utilized for other purposes, court approval should be sought. The 
board will no doubt be extremely sensitive to attendant publicity but a 
failure to seek approval may render the board liable for a breach of fiduciary 
duties for not protecting the assets in question. 

In light of anticipated judicial reaction to asset diversion decisions, 
it is helpful to examine St. Joseph’s Hospital v. Bennett®* and State Univer- 
sity of New York v. Syracuse University.*® St. Joseph’s Hospital sought 
a declaratory judgment to apply endowment funds earmarked for ordinary 
expenses of maintenance to payment of a mortgage debt and other ac- 
tivities within its corporate powers. The court noted that the words of 
the will setting up the endowment did not constitute a legal trust but did 
furnish a direction and restriction upon the use of the gift. The issue ac- 
cording to the court was not whether the gift was in the technical form 
of a trust but whether the clearly expressed direction of the donor must 
be obeyed. The motion for judgment was denied and the board was ordered 
to file a cy pres proceeding if it desired to alter the use of the funds.®%° 

State University of New York v. Syracuse University concerned a suit 
to enforce a contract provision which outlined the transfer of a medical 
college and which stated that certain endowments were also to be trans- 
ferred. The Supreme Court of New York, in upholding judicial approval 
as a requirement for a cy pres determination, noted: 


There is no doubt that Syracuse University is required to seek in good 
faith a judicial authorization of such a transfer of payments. . . .It (the medical 
college) could not, of course, by the contract with State University bind the 
donors of the funds or their executors; and it could certainly not bind the 
judicial discretion to be exercised on such an application.*! 


Thus, whether a decision involving asset dissipation involves trusts 
or other forms of restricted funds, whether the decision involves one in- 
stitution or several, or whether the institution is expanding, retrenching 





88 St. Joseph’s Hosp., 281 N.Y. 115, 22 N.E.2d 305 (1939), 130 A.L.R. 1092 (1941). 

89 State Univ. of N.Y. v. Syracuse Univ., 285 A.D. 59, 135 N.Y.S.2d 539 (1954). 

9° Contra, Cleveland Museum of Art v. O’Neill, 57 Ohio Op. 250, 129 N.E.2d 669 
(C.P. 1955) where a court approved the diversion of trust funds to complete an additional 
building. 

%1 State Univ. of N.Y., 285 A.D. 59, 61, 135 N.Y.S.2d 539, 541 (1954). 
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or closing, trustees are required to seek prior judicial or attorney general 
approval for expenditure of many restricted funds. One possible excep- 
tion to this requirement is the potential right of the board to borrow from 
an unrestricted endowment fund that the board itself has established with 
unrestricted funds. A final answer on a particular fund rests with the 
language of the document, legal advice from the college attorney, and 
the judgment of the board.®2 


C. Institutional Closure and Colliding Trusteeship Standards 


As noted, the board of trustees may not have the power to spend the 
principal of many, if not all, restricted endowments and trusts without 
prior court approval. Whether approval is sought through a cy pres or 
declaratory judgment proceeding, the decision will not alter a court’s 
responsibility to protect the intent of the donors who established such 
endowments or trusts.®? If a college board has not sufficient funds to 
stabilize the financial condition of the college, the board may consider 
various forms of corporate change including merger, bankruptcy, and 
closure.** Legal problems and pitfalls arising from the first two options 
are relatively few. Case law is clear that a merger is not legally considered 
to be a change in purpose. In cy pres hearings following merger deci- 
sions, courts have attempted to fulfill the general charitable intent of 


donors. Anna Jacques Hospital v. Attorney General,*5 which upheld a 
merger plan of two hospitals, is typical: 





82 Guidance can only be offered by a court of law and is summed up by the New 
York Supreme Court: 

General rules, however, are not altogether helpful. In the last analysis, whether 

or not a director has discharged his duty, whether or not he has been negligent, 

depends upon the facts and circumstances of a particular case, the kind of cor- 

poration involved, its size and financial resources, the magnitude of the trans- 

action, and the immediacy of the problem presented. A director is called upon 

‘‘to bestow the care and skill’’ which the situation demands. 
Litwin v. Allen, 25 N.Y.S.2d 667, 678 (Sup. 1940). 

®3 Management of donor’s gifts can be affected or altered by subsequent court deci- 
sions. As late as 1887 Congress annulled the charter of the Mormon Church for practicing 
polygamy and was upheld by the Supreme Court. The case also upheld the right of the 
judiciary to dispose of assets consistent with corporate purposes. Late Corp. of the Church 
of Jesus Christ v. United States, 136 U.S. 1, (1890). 

®4 O’Neill and Barnett provide the following definition: In a consolidation merger, 
two or more corporations dissolve their respec.ive legal identities and become a wholly 
new corporation carrying forth all the properties and obligations of the former corpora- 
tion. A dissolution/acquisition merger involves an agreement under which one institution 
is legally dissolved and its assets and liabilities are acquired with court approval by the 
surviving institution. O’Neill & Barnett, COLLEGES AND CORPORATE CHANGE: MERGER, BANK- 
RUPTCY AND CLOSURE 20 (1980). For a discussion of Chapter 11 bankruptcy as an alter- 
native see Vecchione, Chapter 11 of the Bankruptcy Code as an Alternative to Closing 
or Merger, 8 J. Cott. & U.L. 2 (1981). 

®5 Anna Jacques Hosp. v. Attorney Gen., 341 Mass. 179, 167 N.E.2d 875 (1960). 
In this case assets were turned over to another hospital following a merger. In accord 
are In re Trust of Bodine, 429 Pa. 260 239 A.2d 315 (1968) where the Pennsylvania Supreme 
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The court can fairly infer an expectation on the part of the settlor that in 
the course of time circumstances might so change that the particular pur- 
pose could no longer be carried out, and that in such case the settlor would 
prefer a modification of his scheme rather than that the charitable trusts 
should fail. . . .% 


Several major legal concerns surrounding closure cases are often 
‘minimized in merger cases. One of the first concerns of any court in a 
merger decision is that the purposes for which the corporation and its 
trusts were created not be impaired by a proposed transfer of assets. When 
an éntity continues to operate in a pre-determined location following a 
merger, this legal problem is usually minimized. Additionally, the merger 
is not usually seen as a change in purpose because location is seen as 
secondary to the educational purposes noted in the charter. Another major 
issue, the preservation of gift endowments, is satisfied by having the 
donor’s wishes carried out by the surviving institution.®” A cy pres hear- 
ing is required to ensure that all of these issues are formally dealt with 
in the court of appropriate jurisdiction. 

The authority of a board to utilize bankruptcy as a means of reorganiza- 
tion has also been noted.** Again, the utilization of court proceedings 
in bankruptcy will protect the board from claims of decisions made out- 
side the scope of board authority. 

Prior to a closure decision, a board runs the risk of facing a petition 
for accounting of funds, for alleged breach of fiduciary duties, or even 
for an involuntary dissolution order. The former two actions were con- 
solidated in Jones v. Grant,®® where faculty, staff, and students alleged 
mismanagement of funds by a college president. As with many other 
previous legal challenges to trustee actions at other colleges, the case 
dissolved when the college declared bankruptcy. 
| Legal problems surrounding an accomplished closure decision are 
‘much more complex. At any point subsequent to a closure decision, the 
board risks two major confrontations: a legal challenge to its decision and 
‘a challenge to its authority to make that decision. On May 25, 1979, the 











Court held that such a transfer did not even trigger a cy pres hearing; Re Boasberg’s 
Will, 51 Misc. 2d 684, 273 N.Y.S.2d 717 (1966), aff'd 30 A.D.2d 638, 291 N.Y.S.2d 780 
(1968); Starr v. Morningside College, 186 Iowa 790, 173 N.W.231 (1919); Bell v. Carthage 
College, 103 Ill. App.2d 290, 243 N.E.2d 23 (1968); Central Univ. of Kentucky v. Walters’ 
Executors, 122 Ky. 65, 90 S.W. 1066 (1906); Bryan v. Board of Educ., 90 Ky. 322, 13 
S.W. 276 (1890), aff'd 151 U.S. 639, (1894); Pennsylvania College Cases, 13 Wall. (U.S.), 
190 (1871); Bridgeport-City Trust Company v. Bridgeport Hosp., 120 Conn. 27, 179 A. 
92 (1935), 34 A.L.R. 3d 751. 

%6 Anna Jacques Hosp. 341 Mass. 179, 181, 167 N.E.2d 875, 878 (1960). 

97 See, e.g., Elliott v. Teachers College, 177 Misc. 746, 31 N.Y.S.2d 796 (1941), 
aff'd 264 A.D. 839, 35 N.Y.S.2d 761 (1942), aff'd 290 N.Y. 747, 50 N.E.2d 97 (1943). 
Evidence was offered that the corporate purpose would not be affected by the merger. 
98 Q’Neill & Barnett, supra note 94 at 33. 
99 Jones v. Grant, 344 So.2d 1210 (Ala. 1977). 





1986] TO SAVE A COLLEGE 477 


higher education and legal communities learned of a court decision from 
the Orphans’ Court Division, of Franklin County, Pennsylvania, whereby 
Judge John W. Keller enjoined the closing of Wilson College, scheduled 
for June 30, 1979, on that date or on any other date, without prior court 
approval.1°° In addition he removed the president of Wilson College and 
another college’s president from the board, ordered that no college funds 
be expended on behalf of the trustees, and directed the trustees to pay 
court costs. Further, the judge held that continuation of the college as 
a teaching institution was neither impossible nor impractical, that the 
president had incompetently managed the college, (tuition was too low, 
faculty layoffs were insufficient, consulting reports were ignored, retren- 
chment plans similar to those utilized by other institutions were not 
attempted), and that the college was neither bankrupt nor in critical finan- 
cial condition. Trustees of the 115 year old liberal arts womens’ college 
in Chambersburg, Pennsylvania, declined to appeal the ruling, resigned, 
and were replaced by a new board approved by the judge. 

Entrusted with an endowment with a book value of four million 
dollars, the trustees of Wilson College became enmeshed in a struggle 
unlike that of most other colleges and universities that have closed.’ 
Wilson’s governing body had sought to preserve several million dollars 
in assets, which in their opinion would have been dissipated in the next 
several years, only to then arrive at the same closure decision. Today the 
college is still in operation, but several of the legal issues raised by the 
case remain unanswered. 

Trustees should be concerted about an issue of asset preservation 
which has not yet been raised directly in any of the reported educational 
cases, including the Wilson College case, but which deserves considera- 
tion. At some point in a severe fiscal crisis, a board must deal with the 
issue of using unrestricted funds, restricted funds, and endowments to 
maintain a positive cash flow, to eliminate deficits, and to provide for 
ongoing operating funds. In such a situation, the board might even con- 
clude that the college can remain open for a determined number of years 
if no other factors change, but that the institution will probably eventually 
be forced to close. 

Two legal doctrines collide at this point—the fiduciary duty of care 
to manage assets wisely for corporate purposes and the trust doctrine of 
waste. The duty of care, whether a corporate or trust duty, requires board 





100 Zehner v. Alexander, 3 Franklin Co. L.J. 27 (Pa. Orphans’ Ct. 1979). 

101 One hundred sixty-seven independent colleges and branch campuses closed be- 
tween 1970-1982. Forty-nine were two-year colleges, sixty-seven were four-year institu- 
tions and fifty-one were specialized schools (thirty-four of which were seminaries or 
religious schools). In addition, fifty institutions merged into other systems and twenty 
shifted to public control. Fadil & Carter, OPENINGS CLOSINGS, MERGERS AND ACCREDITATION 
STATUS OF INDEPENDENT COLLEGES AND UNIVERSITIES-WINTER 1970 THROUGH SUMMER 1979 (1980); 
THRIFT & HARRINGTON, OPENINGS, CLOSINGS, MERGERS AND ACCREDITATION STATUS OF INDEPEN- 
DENT COLLEGES AND UNIVERSITIES: 1980-1982 (1984). 
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members to exercise, at a minimum, the business judgment needed to 
use every dollar properly, to maximize investment income, and to pro- 
mote the continuation of corporate purposes on a daily basis. The doc- 
trine of waste obligates a trustee not only to employ profitably the assets 
of the institution but also to take care to preserve them.'°? The standards 
under this doctrine mandate the duty of a trustee to invest trust funds 
so that they will be productive of income,'®* be used to the greatest 
advantage for the beneficiaries,'°* serve the purposes of the corporation, 15 
and not jeopardize the corporation. 1° 

Under the doctrine of waste, a lawsuit is most likely to be brought 
against a board of trustees at a point following a declaration of financial 
exigency or a decision to close. Such a trustee challenge was no doubt 
a concern of the Wilson College board prior to its closure decision.1°” Under 
the corporate fiduciary standard, a board such as Wilson’s could be charged 
with breach of the corporate duty of care for ignoring the current business 
realities and projections of the corporation’s balance sheet and not closing 
earlier. Alternatively, under the trust standard, the board could be 
challenged for wasting the assets of the trust by not acting to close. During 
this entire decision making process, the board is pulled between conflicting 
fiduciary demands. In the long run, the board must preserve net corporate 
assets while in the short run assets must be expended to further the cor- 
porate purposes which the board has volunteered to carry out in perpetuity. 


In the case of gifts such as testamentary endowments, donors might 
challenge the use of such restricted funds for the payment of daily 
operating expenses. Such expenditures, it might be argued, would be a 
corporate waste of a donated principal given for a broader corporate pur- 
pose than the institution itself (higher education) and of money that should 
be used for the restricted purposes or used elsewhere.'°* Trustees might 





102 Scott, THE Law OF Trusts § 176, 227 (1967, 1982); RESTATEMENT (SECOND) OF TRUSTS 
§ 176, 227 (1959); Carlton’s Estate v. Comm’er of Internal Revenue, 298 F.2d 415 (2d 
Cir. 1962). 

103 Blankenship v. Boyle, 329 F. Supp. 1089 (D.D.C. 1971); Harvard College v. Amory, 
26 Mass. (9 Pick.) 446 (1831). 

104 John A. Creighton Home for Poor Working Girls’ Trust v. Waltman, 140 Neb. 
3, 299 N.W.261 (1941). 

105 Graham Bros. Co v. Galloway Woman’s College, 190 Ark. 692, 81 S.W.2d 837 
(1935). 

106 Destitute of Bennington Co. v. Henry W. Putnam Memorial Hosp., 125 Vt. 289, 
215 A.2d 134 (1965). 

107 See supra note 100 and accompanying text for a complete discussion of the Wilson 
College dilemma and subsequent lawsuits. 

108 ‘Although the terms of the donor’s gift may require some other construction, 
a gift to a charitable corporation may be construed as an outright gift in perpetuity for 
its corporate purposes rather than a gift to it as trustee for others. In such a case the 
directors or trustees of the corporation are not technical trustees although they are fiduciaries 
and may have many of the same duties as trustees.’’ Bogert and Bogert, supra note 24 
at § 362 (1977). See also YWCA v. Morgan, 281 N.C. 485, 189 S.E.2d 169 (1972). Con- 
trast this view with a recent ambivalent summary of the case law from a Delaware court: 
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also be challenged in their good faith attempt to preserve net assets by 
voting to close the college and to transfer assets to another college, foun- 
dation, or other entity with similar educational goals. In this case it is 
likely that a hybrid business judgment rule would be utilized and the 
board’s decision ratifieu by the court. The key defense for a board should 
a suit arise, the business judgment rule, will require that the board have 
made a decision on the future of the college one way or another. Inaction 
by the board, in the face of the fiscal evidence requiring consideration 
of some action, negates the use of the rule. If the board is in possession 
of projections indicating that the institution would only remain open for 
a relatively short period of time, the board might be held liable under 
a breach of fiduciary duty theory for net asset losses incurred after receiving 
that data. 

For example, Hayman v. Brown,'°? centered upon a suit by minority 
shareholders to compel the dissolution of a railroad. Plaintiffs urged that 
continued operation was in effect a waste of assets as there was no real 
prospect of a positive fiscal change in that segment of the company’s 
business. The court, in upholding the board’s decision not to sell, applied 
the business judgment rule: 


The court may not interfere with the exercise of an honest business judg- 
ment of a Board of Directors; it will act only when confronted with fraudulent 
misconduct. In the absence of an affirmative showing of bad faith or fraud, 
it is not the province of a court to determine business policies of a corpora- 
tion by substituting its judgment for that of directors charged with the respon- 
sibility of conducting the affairs of that corporation.*'® 


A similar suit in the collegiate setting would most likely be brought 
either by a trustee who disagrees with the fiscal decisions being reached 
by the college’s board or by a donor who objects to restricted funds being 
diverted to solve cash flow problems. The leading case demonstrating the 
board strategy of seeking court protection to avoid the possibly of a later 
suit is Fenn College v. Nance.111 The board of Fenn College sought to 
transfer its facilities to a newly created state university and to transform 
itself into an educational foundation which would support educational 
endeavors. In upholding the transfer, the court acknowledged the authority 
of the board to make such a transfer in light of the board’s analysis that 





‘In a loose sense, therefore, the assets of a charitable corporation are trust funds, but 
the extent and measure of that trust with respect to assets given outright to it are to 
be determined by the Certificate of Incorporation and By-Laws of the charitable corpora- 
tion. Unless assets are given it upon express limitations and conditions, no charitable 
trust has been created in the technical sense.’’ Denckla v. Independence Found., 41 Del. 
247, 250, 193 A.2d 538, 541 (1963). 

109 Hayman v. Brown, 176 Misc. 176, 177, 26 N.Y.S.2d 898 (1941). 

110fq, Note the striking similarity to language used in exigency layoff cases. Supra 
notes 29-52 and accompanying text. 


111 Fenn College v. Nance, 4 Ohio Misc. 183, 33 Ohio Op.2d 292, 210 N.E.2d 418 
(1965). 
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an inadequate endowment, rising costs of maintenance, declining finan- 
cial contributions and the establishment of a state university would put 
the current form of its corporate existence in peril. 

Upon presentation of evidence of a threat to the accomplishment of 
state charter objectives, a court possessing equitable powers, in a local 
jurisdiction such as the Fenn court, has the basic power of the declaratory 
judgment or similar action to break trustee stalemates and to inject itself 
into a controversy.'1? The charter or the articles of incorporation is the 
nexus between the state and the corporation that properly places that power 
in the hands of the court.'13 The granting of legitimacy to the nonprofit 
corporation through the issuance of a charter or articles permits the in- 
stitution to operate and accept gifts from the public for the purposes noted 
in the charter. Courts thus properly retain the ultimate authority to super- 
vise that special legal relationship. Therefore, a board of trustees may not 
close the college without court permission, a second unresolved issue 
arising out of the Wilson College case. 

With the ultimate jurisdiction of the court also comes protection: 


It is a natural and necessary branch of the jurisdiction over charitable trusts 
that the means or details prescribed for their administration should be sub- 
ject to be molded so as to meet any exigency which may be disclosed by 
a change of circumstances, and to relieve the trust from a condition which 


imperils or endangers the charity itself or the funds provided for its endow- 
ment and maintenance.''* 


The court’s jurisdictional power extends to liquidation of the corporation, 
application of cy pres proceedings to the remaining assets, and the fashion- 
ing of other judicial relief as appropriate. These powers are unquestioned 
and universally applied.115 Such a court action will also minimize liabili- 
ty exposure to the board for making a decision outside the scope of the 
charter or bylaws. 

In addition to the courts’ interest in the relationship between a charter 
(or articles) and state control, there is also a concern for the protection 





112 Parsons v. Childs, 345 Mo. 689, 136 S.W.2d 327 (1939), cert. denied, 310 U.S. 
640 (1940); Application of Botjer, 9 A.D.2d 208, 192 N.Y.S.2d 650 (1959), aff'd 8 N.Y.2d 
817, 168 N.E.2d 391, 202 N.Y.S.2d 323 (1960). 

113 See also In re Los Angeles Co. Pioneer Soc’y, 40 Cal. 2d 852, 257 P.2d 1 (1953), 
cert. denied, 346 U.S. 888, (1953). 

114 Henshaw v. Flenniken, 183 Tenn. 232, 245, 191 S.W.2d 541, 547 (1945). See 
also City of Aurora ex rel. Egan YMCA, 9 Ill. 2d 286, 137 N.E.2d 347 (1956). 

115 See Davenport v. Attorney Gen., 361 Mass. 372, 280 N.E.2d 193 (1972); Town 
of Cody v. Buffalo Bill Memorial Ass’n, 64 Wyo. 468, 196 P.2d 369 (1948); Belcher v. 
Conway, 179 Conn. 198, 425 A.2d 1254 (1979); Gordon v. Mayor of Baltimore, 258 Md. 
682, 267 A.2d 98 (1970); MacCurdy-Salisbury Educ. Fund v. Killian, 30 Conn. Supp. 
203, 309 A.2d 11 (1973); Mackenzie v. Trustees of Presbytery of Jersey City, 67 N.J. Eq. 
652, 61 A. 1027 (1905); First Christian Church v. Brownell, 332 Mass. 143, 123 N.E.2d 
603 (1955); Snow v. President and Trustees of Bowdoin College, 133 Me. 195, 175 A.268 
(1934); 15 Am. Jur. 2d CHaritiEs § 159 (1976). 
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of donors’ funds. Such a concern goes beyond the cy pres rationale of 
carrying out donors’ ultimate intent to the conferring of the right to accept 
gifts in the charter or articles. In Hobbs v. Board of Education of North 
Baptist Convention,*'* a board sought instructions for an endowment fund 
from a local court of equity following a merger with another college. The 
court held that donors to the college intended to create a charitable trust 
through the endowment in order to protect the principal from trustee con- 
trol. Judicial authority would be used to preserve those funds if possible 
and devote them to a general charitable purpose. The stipulations or 
understandings attached to such gifts were subsequent conditions to be 
followed by the board.” Since the donors understood that gifts were to 
be used for stated corporate purposes, only a court could determine if 
closure was an allowable change of purpose under the charter. 

In legal challenges seeking asset preservation a court is more likely 
to apply strict trust rather than corporate standards, whether or not those 
exact doctrines are identified as such. The trust doctrine of asset waste 
has been invoked by courts and dissolution ordered. For example, an 
Illinois Appellate Court, citing alleged illegal and oppressive acts by the 
foundation’s president by the ‘‘actual and threatened waste and misap- 
plication of the Foundation assets and the inability of the Foundation to 
carry out its purposes,”’ dissolved a charitable foundation.*** The difficulty 
facing the trustee is that he or she is expected to perform the conflicting 
duties of asset preservation and maximization of income. The problem 
in a closure decision is that extraordinary efforts might produce additional 
revenue, but trustees take the risk of depleting assets should those efforts 
not stabilize the institutional finances. The Wilson College case 
demonstrates a potential pitfall of seeking to preserve net assets—legal 
claims that asset maximization standards of trust law are being breached. 
Case law indicates that asset preservation is more likely to be the ultimate 
concern of a court and that the board is not only mandated to seriously 
consi-ter closure prior to bankruptcy but is also likely to have that deci- 
sion upheld by a court of law. If the board seeks to close the institution 
prior to bankruptcy, it may receive permission to do so in a subsequent 
cy pres proceeding, providing the board can demonstrate impracticabili- 
ty of continued performance. 

Two types of impracticability of performance are recognized by courts 
in a cy pres proceeding—insufficient assets and changing conditions that 
frustrate fundamental corporate purposes.‘?9 Ironically, a board will prob- 





116 Hobbs v. Board of Educ. of N. Baptist Convention, 126 Neb. 416, 253 N.W.627 
(1934). 

117 See also Lehigh Univ. v. Hower, 159 Pa. Super. 84, 46 A.2d 516 (1946). 

118 Eurich v. Korean Found. Inc., 31 Ill. App. 2d 474, 488, 176 N.E.2d 692, 699 
(1961). See also Harvard College, 26 Mass. 446; City of Boston v. Curley, 276 Mass. 549, 
177 N.E. 557 (1931); Bellows Free Academy v. Sowles, 76 Vt. 412, 57 A. 996 (1904). 

119 Under either approval theory advanced, the board is more likely to achieve suc- 
cess in the twentieth century due to the recognized liberalization of the cy pres doctrine. 
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ably have to demonstrate that the fiscal situation of the college has 
deteriorated to a point approximating the AAUP ‘‘survival standard,’’12° 
the standard rejected for faculty layoff challenges. In meeting this stan- 
dard it is not clear whether or not the board has a duty to radically alter 
its historical mission in an attempt to avoid such a severe financial crisis, 
nor are there always sufficient financial guidelines to assist the board in 
determining when continued operation of a college is no longer prac- 
tical.121 Nonetheless board decisions have been upheld where trustees 
determined there were insufficient assets to compete with a neighboring 
nonprofit corporation;2? where the sale of a hospital, due to costs rapidly 
outpacing income, threatened the distribution of trust funds;123 where the 
purpose contemplated was inexpedient and no longer financially feasi- 
ble;124 where deterioration of the physical plant threatened destruction 
of endowment funds;125 where it was considered a wasteful expenditure 
of funds to build an underfunded project;12¢ and where an entity was not 
required to exhaust all funds to maintain the trust.12” Impracticability must 
be more than an inconvenience and the trustees may not by their own 
acts produce changed conditions which frustrate donor’s intentions. 12* 

A board’s claim of changing circumstances or conditions justifying 
closure can also be ratified by a cy pres determination. In Trustees of Dart- 
mouth College v. City of Quincy’2° a court noted that a donor who founds 
or perpetuates a charitable institution must recognize that most institu- 
tions are likely to change over time, that they will become sterile if they 
remain static and that they must be adaptable to new public considera- 





See E. FiscH, supra note 84, at 139. Scott notes that the issue is how far the control 
of the founders should extend to prevent departure from their original direction. Scott, 
The Fiduciary Principle, 37 Cauir. L. Rev. 539 (1949). See also RESTATEMENT (SECOND) 
oF Trusts § 381 (1959). 

120 Supra note 35. 

121 See MILLER & ERWIN, A MODEL FOR THE SYSTEMATIC STUDY OF COLLEGE CLOSING, paper 
presented at the Finley Carpenter Research Conference, Ann Arbor, Michigan, May 7, 
1982, at 9. 

122 Levings v. Danforth, 512 S.W.2d 207 (Mo. Ct. App. 1974); In re Neher’s Will, 
279 N.Y. 370, 18 N.E.2d 625 (1939). 

123 Trustees of Watts Hosp. v. Board of Comm’rs, 231 N.C. 604, 58 S.E.2d 696 (1950). 

124 Village of Hinsdale v. Chicago City Missionary Soc’y 375 Ill. 220, 30 N.E.2d 
657 (1940). 

128 Pennebaker v. Pennebaker Home for Girls, 297 Ky. 670, 181 S.W.2d 49 (1944); 
Trevathan v. Ringgold-Noland Found. Inc., 241 Ark. 758, 410 S.W.2d 132 (1967). 

126 Waterbury Trust Co. v. Porter, 131 Conn. 206, 38 A.2d 598 (1944); Teele v. Bishop 
of Derry, 168 Mass. 341, 47 N.E. 422 (1897). 

127 Mary Franklin Home for Aged Women v. Edson, 193 Iowa 567, 187 N.W. 546 
(1922). 

128 Connecticut College v. United States, 276 F.2d 491 (D.C. Cir. 1960). But a board 
may decline a gift or bequest and a cy pres hearing may result in the distribution of 
the assets elsewhere. See, e.g., Olds v. Rollins College, 173 F.2d 639 (D.C. Cir. 1949); 
Noel v. Olds, 138 F.2d 581 (D.C. Cir. 1943), cert. denied, 321 U.S. 773, (1944). 

129 357 Mass. 521, 258 N.E.2d 745 (1970). 
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tions and unpredictable economic circumstances. The court added that 
if it appears that the unduly restrictive effect of the gift was in fact intended, 
‘‘provisions no longer appropriate must be tested against the requirements 
of current public policy concerning the donor’s fundamental charitable 
objective.’’13° Competition from another corporation,’ decreasing demand 
for services,'3? changing societal needs,'%* and an indefinite postpone- 
ment of building plans**+ have all been recognized as sufficient changing 
conditions to invoke a cy pres ruling.35 

A board’s trust duty of loyalty as exemplified by its concern for the 
overall education plan of the institution was also noted as an appropriate 
basis for a cy pres approval in Attorney General v. President and Fellows 
of Harvard College.*** In a suit challenging Harvard’s decision to 
physically relocate an arboretum, the court advanced the concept of a domi- 
nant public interest in attaining maximum usefulness of assets. The plan 
obligation of the trustees, noted the judge, was to bring the attention and 
judgment required of all trustees in the performance of their trust duties 
to the issue of the effect of the move on the continued accomplishment 
of the trust. Reliance on legal counsel, on presidential memos, and on 
other professionals in the discipline and acknowledgment of alternate 
viewpoints were evidence of the trustees’ good faith. The move was 
upheld. 

If a college has any permanent endowment funds, a court will prob- 
ably apply trust laws to protect those funds. In Crane v. Morristown School 
Foundation’?’ the court used the term ‘‘public trust’’ to apply funds of 





130 Td. at 534, 258 N.E.2d at 753. 

131 In re Heher’s Will, 279 N.Y. 370, 18 N.E.2d 625 (1939). 

132 In Re Board of Educ. of Utica City School Dist., 18 Misc. 2d 192, 184 N.Y.S.2d 
735 (1959). 

133 Dunbar v. Board of Trustees of George W. Clayton College, 170 Colo. 327, 461 
P.2d 28 (1969). 

134 In re Dean, 167 Misc. 238, 3 N.Y.S.2d 711 (1938). 

138 If a board submits a cy pres plan to the court which requests that the remaining 
assets to be applied to either a similar institution located elsewhere or to general educa- 
tional purposes provided through an alternative corporate structure, the court’s ruling 
must reflect cy pres principles which seek to fulfill the general charitable intent of donors 
and all parties concerned. Any plan of distribution by a dissolving corporation is not 
binding on a court. In re Veterans’ Industries, Inc. 8 Cal. App. 3d 902, 88 Cal. Rptr. 
303 (1970). 

Under such a cy pres proceeding, the board has not only protected the net assets 
under its control, but has also realistically defused further lawsuits seeking to challeng- 
ing the closure decision. The cy pres ruling of the court, unless appealed, precludes poten- 
tial legal challenges, and assets will be distributed for other charitable purposes as near 
as possible to those described in the charter or articles of incorporation. See, e.g., Marvel 
v. Sadtler, 25 Del. Ch. 288, 18 A.2d 231 (1941); McDonough County Orphanage v. Burnhart, 
5 Ill.2d 230, 125 N.E.2d 625 (1955); Application of Italian Benevolent Institute, 157 
N.Y.S.2d 485 (1956), modified, 5 A.D.2d 816, 170 N.Y.S.2d 992 (1958). 

136 Attorney Gen. v. President and Fellows of Harvard College, 350 Mass. 125, 213 
N.E.2d 840 (1966). 

137 Crane v. Morristown School Found., 120 N.J. Eq. 583, 187 A. 632 (1936). 
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a closed institution to aid another school with similar purposes. Clearly 
the court was trying to protect donated assets from creditors.13* 

Insufficient endowments for one charitable purpose have been afforded 
judicial protection through authorized transfers to other entities in several 
cases, including Schell v. Leander Clark College.3® That case noted the 
number of competing institutions in the region, the low attendance, the 
continual borrewing of funds, the neglect of property, the obsolete library 
and the deteriorating laboratories as factors in the decision of the trustees 
to merge with another college. In the words of the court, the college 
“‘simply ceased to exist, because it could not continue to carry on its work 
with the funds available. . . .’’14° 

In evaluating claims that the impracticability element of the cy pres 
doctrine should be required, a court may also examine a college’s poten- 
tial for future external funding. Such evidence was used in Harris v. At- 
torney General,'*1 the court noting not only the continuing deficits of a 
museum but also the lack of funding to repair the property in question. 
This court defined practicability as ‘‘capable of being used or dealt with 
successfully,’’!42 a phrase that provides minimal guidance to other boards. 

Teachers College v. Goldstein’*? exemplifies court opinions which 
utilize funding documents to determine the college’s charitable purpose 
in a cy pres case. In that case, a board attempted to discontinue operation 
of a formerly merged school, to sell the premises, and to utilize income 
to fund other experimental work in the same field. The board asserted 
that the purpose of the grants was to further experimentation in the field 
of education and that the school in question was only a current method 
of doing so. The court held that the board’s action was reasonably 
calculated to further and ensure the performance of that type of experimen- 
tation, that the school was doing little to advance research across the coun- 
try, and that an intelligent and unprejudicial consideration was given by 





138 See State v. Van Buren School Dist., 191 Ark. 1096, 89 S.W.2d 605 (1936) where 
a court used similar language to protect assets from seizure by the State of Arkansas. 

139 Schell v. Leander Clark College, 10 F.2d 542 (W.D. Iowa 1926). See also Plechner 
v. Widener College, 569 F.2d 1250 (3d Cir. 1977) where the discretion of trustees was 
upheld in a stock issuance as part of a merger. Lupton v. Leander Clark College, 194 
Iowa 1008, 187 N.W. 496 (1922); Harwood v. Dick, 286 Ky. 423, 150 S.W.2d 704 (1941) 
where the court noted that the trustees tended to perpetuate and perhaps save [the col- 
lege] from failure, not terminate and destroy as the plaintiffs claimed; Davison v. Duke 
Univ., 282 N.C. 676, 194 S.E.2d 761 (1973) where the court recognized modification of 
an endowment to protect an unforeseen exigency. 

140 Schell, supra note 139, at 555. 

141 Harris v. Attorney Gen., 31 Conn. Supp. 93, 324 A.2d 279 (1974). See also Con- 
way v. Emeny, 139 Conn. 612, 96 A.2d 221 (1953) for the initial case in an ongoing 
twenty-one year situation facing a board of trustees who desired to keep a museum funded 
by a trust open to the public. 

142 Harris, 31 Conn. Supp. at 99, 324 A.2d at 283. 

143 Teachers College v. Goldstein, 70 N.Y.S.2d 778 (1947), modified, 273 A.D. 11, 
75 N.Y.S.2d 250 (1947). 








1986] TO SAVE A COLLEGE 485 


the board to the proposal. A board could use the same rationale under 
a college’s charter by claiming that the location or existence of the in- 
stitution was secondary to the current method of fulfilling broad charter 
objectives of education and that a foundation created with net assets would 
legitimately fulfill those same purposes. 

In few cases other than the Wilson College case has a court prevented 
a closure or merger decision from being implemented.*** Those cases have 
either based their decision on charter prohibitions**s or on claims of fraud 
and deceit.14¢ 

A synthesis of the case law indicates that a court is likely to examine 
at least four issues in its analysis of a closure decision. The first issue 
is whether the board breached its fiduciary duties in arriving at a deci- 
sion or in failing to arrive at a decision. There is no obvious relationship 
in the cases between the use of corporate law or trust law principles and 
the court’s reasoning of a case or its eventual results. Generally, all the 
courts have examined the facts surrounding the cases, the process utilized 
to make the decision, the information before the board, and the good faith 
or lack of fraud, ill will, or deceit apparent in the decisions. Courts have, 
in effect, utilized a form of the business judgment rule in analyzing the 
decision, without labeling it as such. The court will not generally presume 
good faith on the part of the board, and the challenging party must carry 
the burden of proving bad faith, ill will, fraud or deceit.14” It remains 
to be seen whether the business judgment analogies found in exigency 
cases will be extended to college closure cases in the future. 





144 Fenn College, 4 Ohio Misc. 183, 33 Ohio Op.2d 292, 210 N.E.2d 418; Trustees 
of Rush Medical College v. Univ. of Chicago, 312 Ill. 109, 143 N.E. 434 (1924); Ranken- 
Jordan Home v. Drury College, 449 S.W.2d 161 (Mo. 1970). See also Oleksy v. Sisters 
of Mercy of Lansing, Michigan, 92 Mich. App. 770, 285 N.W.2d 455 (1979) for same 
result; Paterson v. Paterson General Hosp., 97 N.J. Super. 514, 235 A.2d 487 (1967); Taylor 
v. Baldwin, 362 Mo. 1224, 247 S.W.2d 741 (1952). See also Holden Hosp. Corp. v. Southern 
Illinois Hosp. Corp., 22 Ill.2d 150, 174 N.E.2d 793 (1961) where a sale of assets to another 
corporation was upheld. The contract required the buyer to operate a hospital. In effect 
this was held to be a donation and the court ruled that the ultimate purpose, health care, 
was being served. See also Scott-Lees Collegiate Inst. v. Charles, 283 Ky. 234, 140 S.W.2d 
1060 (1940); Attorney Gen. v. President and Fellows of Harvard College, 350 Mass. 125, 
213 N.E.2d 840 (1966); Crane v. Morristown School Found., 120 N.J. Eq. 583, 187 A. 
632 (1936); State v. Van Buren School Dist., 191 Ark. 1096, 89 S.W.2d 605 (1936) where 
a court used similar language to protect assets from seizure by the State of Arkansas. 

148 See, e.g., New York Medical College, Etc., v. Dieffenbach, 125 Misc. 698, 211 
N.Y.S. 799 (1925) where the charter imposed both a public duty to provide a medical 
education facility, which the trustees sought to sell, and a hospital which they sought 
to keep; Hempstead v. Meadville Theological School, 284 Pa. 147, 130 A. 421 (1925) 
where trustees had not sought court approval. 

146 Paine v. Saulsbury, 200 Mich. 58, 166 N.W. 1036 (1918). 

147 See, e.g., In re Patterson’s Estate, 3 A.2d 320 (1939) where the burden of plain- 
tiff challenging a college’s failure to teach denominationalism was stated: ‘‘[T]he burden 
of proving such non-compliance by clear evidence is on the moving party. There must 
be a persistent and consistent failure, and one that shows an utter, wilful disregard of 
the purposes.”’ Id. at 321. 
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The second issue the court will likely examine is whether the board 
followed the correct procedures for closure mandated by state law, its 
charter and its bylaws. The likelihood of a challenge is minimized if the 
board initiates court approval rather than responding to a lawsuit. 

Third, the court might examine the effect of closure on faculty and 
student contract rights. Contractual issues are a growing area of the law 
of student rights,*** and a cause of action based on this theory should 
be of concern to the board. A student might base a cause of action on 
the theory that closure, particularly in mid-year, breaches a contract with 
the institution that requires the college in exchange, for tuition payments, 
to provide the student the opportunity to complete requirements for course 
credits or a degree. 

Fourth, the court might examine the adverse impact on the public 
interest resulting from an institution’s closure. More and more, access 
to education is at the forefront of public policy decisions in education. 14° 
A preliminary injunction might be issued to block a closure decision 
pending a full hearing on the issues.15° 


D. Standing Issues and Reversionary Interests 


The legal requirement of standing,*** which historically has precluded 
many lawsuits concerning trustee decisions, is becoming more liberalized 
through judicial decisions.*5? Faculty, dissident trustees, students, alum- 


ni, and donors are potential plaintiffs in lawsuits challenging asset use 
and decisions to close or not to close institutions. The state attorney general 
will generally have the right to intervene on behalf of the public*5? or 





148 See, e.g., Jennings, Breach of Contract Suits by Students Against Postsecondary 
Education Institutions: Can They Succeed? 7 J. Cott. & U.L. 191 (1980-81); Olswang, 
Cole and Wilson, Program Elimination, Financial Emergency and Student Rights, 9 J. 
Cou. & U.L. 163 (1982-83). Students could sue for specific performance of the contract. 
See, e.g., Sternberg v. Board of Trustees of Kent State Univ., 37 Ohio St.2d 115, 308 
N.E.2d 457 (1974). 

149 See, e.g., In re Antioch Univ., 418 A.2d 105. There would certainly be a stronger 
case if the institution was publicly supported. Dartmouth seems to say that the private 
notion of an independent institution makes this claim less plausible for a challenge to 
an independent college closure. Supra note 3. 

180 The power of the plaintiff to return to court to seek modification or continuation 
of an injunction makes this potential suit a realistic concern for the board. The court 
could continually be involved in ongoing exigency decisions. 

151 Standing is a requirement that the plaintiffs have been injured or been threatened 
with injury . . . and focuses on whether the litigant is the proper party to fight the lawsuit, 
not whether the issue itself is justiciable. Carolina Environmental Study Group, Inc., v. 
United States Atomic Energy Comm., 431 F. Supp. 203, 218-19 (W.D. N.C. 1977). 

182 See, e.g., Holt v. College of Osteopathic Physicians and Surgeons, 61 Cal.2d 750, 
394 P.2d 932, 40 Cal. Rptr. 244 (1964); Jones v. Grant, 344 So.2d 1210 (Ala. 1977); Coffee 
v. William Marsh Rice Univ., 387 S.W.2d 132 (Tex. Civ. App. 1965), rev’d, 403 S.W.2d 
340 (Tex. 1966); Miller v. Alderhold, 228 Ga. 65, 184 S.E.2d 172 (1971). 

153 See, e.g., Note, Sour Note on Sweet Charity: Is Attorney General’s Control Effec- 
tive? 9 LINCOLN L. REv. 257 (1975); Berry and Buchwald, Enforcement of College Trustees’ 
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to seek dismissal of a suit should one be filed.*5+ In addition, some church 
related institutions have maintained sufficiently close legal relationships 
to denominational bodies through charters, deeds, and other legal 
documents to have standing accorded them, given potential reversionary 
interests in college property.*55 


CONCLUSION 


Any legal analysis of independent college fiscal crises must consider 
the nature of the nonprofit corporation, the trustee as a fiduciary, and 
the nature of financial stringency.15* These concepts define, and thus limit, 
the courses of action independent college trustees may take. 

Court rulings and legislation have established the principle that col- 
lege board members are fiduciaries with the corresponding duties of care 
and of loyalty. Courts differ as to whether corporate or trust standards 
should be applied; however, the majority apply corporate standards to 
analyze college trustee exigency decisions. Moreover, trust or quasi-trust 
standards may also be applied to complex issues of asset preservation. 

A variation of the corporate fiduciary standard of care—the business 
judgment rule corollary—appears to be developing as a standard for analyz- 
ing layoff situations. In effect the courts are saying that such decisions 
are policy matters to be decided by boards, not by the legal system. 
However, evidence of bad faith by the board may be introduced to over- 
come that presumption. 

If the board desires to use restricted gifts or endowments for purposes 
other than the specific purposes for which they were given, the board 
must usually petition an appropriate court or state agency for a cy pres 
ruling. 

A review of the case law demonstrates that a board does not have 
the same legal freedom to close the institution as it has to merge with 
another institution. Courts are likely to view a college closure as an action 
that can be authorized only by the judiciary or the appropriate state agency. 

When the board’s closure decision is approved by the court, the fear 
. potential lawsuits over the decision itself is eliminated. An examina- 
tion of fiduciary standards for boards of trustees shows that a board has 
an affirmative duty to seriously consider closure of a financially troubled 
institution prior to a formal condition of bankruptcy. Under either the 





Fiduciary Duties: Students and the Problem of Standing, 9 U.S.F.L. Rev. 1 (1974); Com- 
ment, Divestiture Resolutions: University Director Liability Under the Emerging Corporate 
Standard, 15 U.S.F.L. Rev. 261 (1980-81). 

184 See, e.g., Kolin v. Leitch, 343 Ill. App. 622, 99 N.E.2d 685 (1951). 

188 See Moots & Gaffney, CHURCH AND CAMPUS: LEGAL ISSUES IN RELIGIOUSLY AFFILIATED 
HIGHER EDUCATION (1979). 

186 For a comprehensive discussion of the issues and case law contained in the con- 
clusions, see JOHNSON, FIDUCIARY DUTIES AND FINANCIAL EXIGENCY: THE INDEPENDENT COLLEGE 
TRUSTEE AND COLLEGE CLOSINGS (1984). 
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corporate or trust fiduciary standard, the trustee has an obligation to max- 
imize the assets of the institution. In addition, under the trust standard, 
the trustee has an obligation to prevent the destruction or waste of cor- 
porate assets. Such a trust obligation could be invoked by a court upon 
petition by a third party claiming that the closure of the institution is in- 
evitable and net asset preservation is of paramount concern. Thus there 
are three separate breaches of fiduciary duties that must concern trustees 
and their legal counsel: breach of the duty of care for failure to seek 
approval by the court for a closure decision; breach of a duty of care for 
allowing assets of the corporation to deteriorate into a condition of 
bankruptcy; and a breach of the duties of care and loyalty for making bad 
faith or fraudulent decisions in dealing with the wide range of possible 
fiscal crises. 

The realities of meeting fiduciary standards which are seemingly con- 
flicting and unclear present a multitude of problems to boards in a litigious 
environmeut.'5? Unclear standards result in slower and equivocating deci- 
sions, or no decisions at all. Making and justifying exigency-related deci- 
sions is difficult because there are no clear economic guidelines for 
evaluating and justifying exigency-relaeted decisions. The precedential 
results of lawsuits involving other colleges might further hinder a board’s 
ability to make decisions which it feels are quite properly its own. Mean- 
while, there are more and more colleges facing serious financial problems 
requiring difficult legal and business guidance. Above all, it is vital that 


boards recognize that legal standards, no matter how nebulous, require 
that fiduciaries take their responsibilities and mandates seriously and make 
the tough decisions they were selected to make. 





187 Those legal realities now apparently extend to the hiring of a college president 
by an institution with financial problems. On December 21, 1984, Yankton College, 
Yankton, South Dakota, filed a Chapter 11 petition in bankruptcy. On January 22, 1985, 
the former president of the college filed a lawsuit against the college trustees alleging 
that the trustees were negligent in not ascertaining the true financial condition of the 
college before extending the contract offer to the incoming president. Couch v, August 
(C.C.S.D. filed Jan. 22, 1985). See Yankton President Charges Negligence by Trustees, 
Cron. HIGHER EDUCATION, February 6, 1985 at 2. 





COPYRIGHT AND FAIR USE: 

IMPLICATIONS OF NATION 

ENTERPRISES FOR HIGHER 
EDUCATION 


DALE P. OLSON* 


I. INTRODUCTION 


In the 1984-85 term the Supreme Court decided three copyright cases 
one of which, Harper & Row, Publishers, Inc. v. Nation Enterprises’ has 
significant interest to education law in defining the scope of the copyright 
in unpublished materials against a first amendment challenge. The opin- 
ion is also important because it continues the Supreme Court’s efforts at 
defining the fair use doctrine generally; only last term the Court address- 
ed the legality of off-the-air taping of copyrighted works in Sony Corp. 
of America v. Universal City Studios, Inc.? Also, application of the fair 
use doctrine to preempt an author’s right of first publication, the issue 
in Nation Enterprises, is a question which could arise in the context of 
an academic writer in a college or university setting, and accordingly 
require the involvement of a college or university counsel. 

Copyright is of increasing importance to college and university 
counsel. The question of ownership of copyrighted works prepared by 
faculty or students,? questions of infringement through performance of 
copyrighted works or their use in the classroom,‘ and the application of 





* Professor of Law, West Virginia University. B.A., 1969, University of Minnesota; 
J.D., 1972, University of Minnesota; LL.M., 1976, Yale University. 

1 Harper & Row, Publishers, Inc., v. Nation Enterprises, 105 S. Ct. 2218 (1985). 
The other two cases were: Mills Music, Inc. v. Snyder, 105 S. Ct. 638 (1985) involving 
the scope of the termination right given to heirs of a copyrighted song in which the Court 
held that musical recordings were derivative works, thereby allowing the publisher to 
continue to share royalties; and, Dowling v. United States, 105 S. Ct. 3127 (1985) which 
held that the National Stolen Property Act, 18 U.S.C. § 2314 (1984) did not apply to 
‘‘bootleg’’ recordings made in violation of the copyright laws. 

2 Sony Corp. v. Universal City Studios, 464 U.S. 417 (1984). 

3 See generally, Simon, Faculty Writings: Are They ‘Works Made for Hire’ Under 
the 1976 Copyright Act?, 9 J. Cou. & U.L. 485 (1982). 

4 See generally, Edwards, Usages of Copyrighted Musical Works Permissible Without 
Acquiring a Copyright License, Assignment, or Release, 6 J. Cont. & U.L. 363 (1979); 
Ramey, Off-the-Air Educational Videorecording and Fair Use: An Analysis, 10 J. Cou. 
& U.L. 341 (1983). 
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the fair use to educational uses of copyrighted materials in the classroom’ 
and in scholarly research® are among the most likely situations in which 
copyright presents itself to the college and university counsel. 


Il. THE NATURE AND SCOPE OF COPYRIGHT 


Copyright is a minimal protection reaching over an extended period 
of time with rights defined by statute. Satisfaction of a public purpose 
is the primary goal of the copyright act with reward to the copyright pro- 
prietor secondary to that goal. In the important copyright case of Mazer 
v. Stein the Supreme Court stated: 


The economic philosophy behind the clause empowering Congress to grant 
patents and copyrights is the conviction that encouragement of individual 
efforts by personal gain is the best way to advance public welfare through 
the talents of authors and inventors in ‘Science and useful Arts.’’ 


Similar statements have been made by the Supreme Court in more recent 
copyright opinions. In Twentieth Century Music Corp. v. Aiken,*® for 
example, the Court noted that while the public need is the primary pur- 
pose behind copyright, that purpose is attained by securing for the 
copyright owner ‘‘a fair return for an author’s creative labor. But the 
ultimate public aim is, by this incentive, to stimulate artistic creativity 
for the general public good.’’® 


The public purpose of copyright mentioned above is to offer protec- 
tion to copyright owners against infringement to encourage the protec- 
tion of worthwhile works. In return for the protection offered by the infr- 
ingement remedies during the statutory period of protection, a copyright 
owner is given control over the protected work. The values underlying 
copyright were summarized by one commentator as follows: 


The objective of a copyright system is to create a social and economic climate 
which will encourage the creation and dissemination of material of this nature 
by enabling authors to profit from their labors, and by making it possible 
for industry to profit from the publication, distribution and promotion of 
these products. An adequate copyright system ensures widespread com- 
munications of these works by providing a legal basis permitting their 
distribution and dissemination without loss of dominion over the inherent 
literary property.*° 





5 See generally, Blackwell, The Law of Copyright and the Fair Use Doctrine, 1 J. 
Cott. & U.L. 222 (1973); Harris, Memorandum: Introductory Guide to Academic Risks 
of Copyright Infringement, 7 J. Cott. & U.L. 328 (1980); Neuenschwander, Oral History 
and Copyright: An Uncertain Relationship, 10 J. Cott. & U.L. 147 (1983). 

® See generally, Cardozo, To Copy or Not to Copy for Teaching and Scholarship: 
What Shall I Tell My Client?, 4 J. Cott. & U.L. 59 (1976-77); Ward, Copyright in Museum 
Collections: An Overview of Some of the Problems, 7 J. Cott. & U.L. 297 (1980-81). 

7 Mazer v. Stein, 347 U.S. 201 (1954). 

® Twentieth Century Music Corp. v. Aiken, 422 U.S. 151 (1975). 

® Id. at 156. 

1© Schulman, The Battle of the Books Revived—Copyright Law Revision in the Year 
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However the eloquent tones of this statement are only partially fulfilled 
in the copyright system established by the Copyright Act of 1976. 
Copyright protection is subject to a significant series of limitations in- 
cluding a series of compulsory licenses that provide a ceiling on the licen- 
sing of copyrighted works or provide for its use without authorization 
of, or payment to, the copyright owner.*1 

These limitations are further heightened when recognizing that some 
works are not copyrightable, and therefore, cannot be protected by its 
author. Specifically, while the statute provides for a series of exclusive 
rights which collectively prohibit unauthorized reproduction, even these 
rights are subject to well-established doctrines which preclude copyright 
protection for useful articles,? and for the ideas disclosed in the protected 
expression.'3 Further, protection is effective only for the duration of the 
statutory term, after which the work enters the public domain where there 
is no protection.’* While these restrictions do not prevent a copyright from 
being an important and sometimes valuable right, the right is nonetheless 
subject to the broad restrictions of the statute. 

Another limitation on copyright protection is the fair use defense. 
Fair use is simply a qualification, albeit an important qualification, on 
the exercise of copyright whether phrased in trademark terms as an 
‘‘equitable rule of reason,’’'5 or in economic terms as a zero cost com- 
pulsory license in which fair use ‘‘is the class of uses for which copyright 
owners must license their material whether they choose to or not, and 
receive nothing for such licensing.’’**® However, unlike the compulsory 
license, like those affecting cable television transmission which requires 
the payment of fees but provides an absolute defense in return,’” fair use 
is not a license which can be fully evaluated in advance. 





1971, 18 BuLL. Copyricut Soc’y 397, 398 (1971). 

11 See infra note 34 and accompanying text. 

12 See, e.g., Esquire, Inc. v. Ringer, 591 F.2d 796 (D.C. Cir. 1978), cert. denied, 
440 U.S. 908 (1979). 

13 In addition to the various limitations and compulsory licenses, n. 54, supra, the 
1976 Act succinctly summarizes the developed doctrines limiting the scope of copyright. 
17 U.S.C. § 102(b) provides: ‘‘In no case does copyright protection for an original work 
of authorship extend to any idea, procedure, process, system, method of operation, con- 
cept, principle, or discovery, regardless of the form in which it is described, explained, 
illustrated, or embodied in such work.”’ 

14 See infra note 23 and accompanying text. 

18 S. Rep. No. 473, 94th Cong., 1st Sess. 62 (1975); House REpP., supra note 106, 
at 66, reprinted in 1976 U.S. CopE Conc. & Ap. News 5659, 5680. For the background 
of this term, which is derived from the practice in the early English cases, and in American 
infringement actions prior to the Copyright Act of 1909, see W. Patry, THE Fair UsE 
PRIVILEGE IN COPYRIGHT LAW 4 (1985). 

16 BRENNAN, HARPER & ROW Vv. THE NATION: COPYRIGHTABILITY AND FAIR UsE, DEPT. 
OF JUSTICE ECONOMIC POLICY OFFICE DISCUSSION PAPER 12 (1984). 

17 The Copyright Royalty Tribunal, established by the 1976 Act, distributes royalties 
received under certain of the licenses involving cable television transmissions and jukeboxes 
17 U.S.C. § 111(c), 116(c). See generally M. PETERS, GENERAL GUIDE TO THE COPYRIGHT ACT 
OF 1976, at 9:1-:15. The compulsory license for sound recordings is paid directly to the 
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Although the fair use defense is applied by case law, the copyright 
statute provides that a use will generally be fair where the use is not 
for profit, the work is newsworthy, a small portion of the work is taken 
and the potential market for the copyrighted work is not damaged by the 
use.18 

The goals of copyright protection are an important starting point in 
assessing the requirements for copyright protection, including the judicial- 
ly developed doctrine of fair use which is the subject of this article. 


Ill. COPYRIGHTABILITY 


The conditions for copyright protection are derived from the constitu- 
tional provision authorizing copyright’® as well as the statutory re- 
quirements identified in the copyright act. Copyrightability requires that 
a work be original,2° and that it be within the subject matter of the 
copyright statute.? The subject matter is exceedingly broad and includes 





copyright owner of the composition being recorded. Id. § 115(c). 

18 Harper & Row Publishers, Inc. v. Nation Enterprises, 557 F. Supp. 1067, (S.D.N.Y. 
1983) [herein cited as Harper & Row I at 18}. 

Notwithstanding the provisions of section 106, [exclusive rights in copyrighted 
works] the fair use of a copyrighted work, including such use by reproduction 

in copies or phonorecords or by any other means specified by that section, for 

purposes such as criticism, comment, news reporting, teaching (including multiple 

copies for clas.room use), scholarship, or research, is not an infringement of 
copyright. In determining whether use made of a work in particular case is a 
fair use the factors to be considered shall include— 
(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 
(4) the effect of the use the potential market for or value of the copyrighted 
work, 
19 U.S. Const. art. 1, § 8, cl. 8, empowers Congress ‘‘[iJo promote the Progress of Science 
and useful Arts by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.’’ ‘‘Author’’ has been defined as ‘‘[h]e 
to whom anything owes its origin; originator, maker.’’ See Burrow-Giles Lithographic 
Co. v. Sarony, 111 U.S.. 53, 57-58 (1884). See also Puddu v. Buonamici Statuary Co., 
450 F.2d 401, 402 (2d Cir. 1971). See generally Fenning, The Origin of the Patent and 
Copyright Clause of the Constitution, 17 Gro. L.J. 109 (1928); Olson, Copyright Origin- 
ality, 48 Mo. L. Rev. 29 (1983); Richards, The Value of the Copyright Clouse in Construc- 
tion of Copyright Law, 2 Hastincs Const. L.Q. 221 (1975). 

20 See infra-note 94 and accompanying text. 

21 The 1976 Act uses subject matter, rather than complex doctrine of general publica- 
tion, as the dividing line between state and federal copyright. Prior to the 1976 Act, un- 
published works were ordinarily protected by common law copyright provided by the 
states, protection preserved by the Copyright Act of 1909, Ch. 320, 35 Stat. 1075 (codified 
at 17 U.S.C. § 1-216 (1976)) (repealed 1978). States were also permitted to provide con- 
current copyright protection unless it conflicted with federal protection. See Goldstein 
v. California, 412 U.S. 546, 560 (1973) (state record piracy statute constitutional). If a 
work is within the subject matter of federal copyright, it is protected regardless of whether 
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all ‘‘works fixed in a tangible medium of expression.’’?2 When the condi- 
tions for copyright protection are present, the Copyright Act of 1976 pro- 
vides for automatic protection; the statute states that protection ‘‘subsists’’ 
in a protected work exhibiting these qualities.2? While registration with 
the Copyright Office?‘ is necessary for published works which receive 
enhanced remedies after registration,2 the formalities surrounding 
copyright are not required before a work actually receives copyright pro- 
tection.?6 

In the 1984-85 term the Supreme Court turned its attention to copyright 
law by defining the scope of copyright in unpublished materials against 
a first amendment challenge in Nation Enterprises. The case is also 
noteworthy for its discussion of the fair use doctrine, another exception 
to copyright protection. 





it is published. The 1976 Act precludes the states from extending protection which is 
the equivalent of federal copyright protection. 17 U.S.C. § 301 (Supp. IV 1980). 

22 A work is ‘‘fixed in a tangible medium of expression”’ 

when its embodiment in a copy or phonorecord, by or under the authority of 

the author, is sufficiently permanent or stable to permit it to be perceived, 

reproduced, or otherwise communicated for a period of more than transitory 

duration. A work consisting of scunds, *~ ages, or both, that are being transmit- 

ted is ‘fixed’ for purposes of this title if a fixation of the work is being made 

simultaneously with its transmission. 
Id. § 101. 

23 The duration of the copyright period is measured from the time it is created. 
Generally, this is for the life of the author plus 50 years. 17 U.S.C. § 302(a) (Supp. IV 
1980). Where the author is not identified, as with an anonymous or pseudonymous work, 
or in the case of a work for hire where the copyright is held by an employer, the copyright 
term is 100 years from the date of creation or 75 years after publication. Id. § 302(c). 
Creation is defined in id. § 101: 

A work is ‘‘created’’ when it is fixed in a copy or phonorecord for the first 
time; where a work is prepared over a period of time, the portion of it that 

has been fixed at any particular time constitutes the work as of what time, and 

where the work has been prepared in different versions, each version constitutes 

a separate work. 

24 The Copyright Act contains a separate requirement of deposit of published works 
for the Library of Congress collection. Id. § 407. Ordinarily, deposit and registration can 
be combined and only one set of copies submitted to comply with both requirements. 
Id. § 408. See generally M. Peters, GENERAL GUIDE TO THE COPYRIGHT ACT OF 1976 at 11:1-:10 
(1977). 

25 Registered works are entitled to attorney’s fees and statutory damages for infringe- 
ments occurring after registration. 17 U.S.C. § 412 (Supp. IV 1980). Registration or an 
attempt to register is also a prerequisite to the filing of an infringement action. Id. § 
411. A permissive registration may also be made, id. § 408, and registration is required 
to correct any omission of notice, id. § 405(a). 

26 Notice is required for published works, id. § 401, 402, although omission of notice 
does not invalidate the copyright on the work if it was omitted from no more than a 
small number of copies, if it was omitted in violation of an express condition in an agree- 
ment authorized distribution of the protected work, or if certain corrected measures are 
taken. Id. § 405. 
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TV. HARPER & Row, PUBLISHERS, INC. v. NATION ENTERPRISES 


Nation Enterprises involved a copyright in former President Gerald 
Ford’s autobiography A Time To Heal. One month after Mr. Ford left the 
White House he granted to Harper & Row and the Reader’s Digest exclusive 
rights to publish his memoirs which were then unwritten. The book was 
to include a recounting of the pardoning of Richard Nixon.?” Ford also 
agreed that he would guard the value of the rights sold to the two 
publishers by avoiding participation in any ‘‘public discussion of the uni- 
que information not previously disclosed about his career’’ and agreed 
*‘not to disseminate any such information in any media...prior to publica- 
tion,’’ although ‘‘spontaneous and brief comments’’?* were not to be con- 
sidered a violation of the contract. Consistent with these obligations Ford 
declined to appear in a television program about the Nixon pardon. 

Ford prepared A Time to Heal with the assistance of a professional 
writer. Research for the book included interviewing a number of public 
figures.2° In addition to reviewing documents, Ford and the professional 
writer tape recorded conversations with Ford in which he recalled aspects 
of his life. Thereafter, the writer prepared a first draft which Ford reviewed 
and edited.*° As the book neared completion the two book publishers 
licensed to Time magazine the exclusive right to print prepublication 
excerpts for which Time paid $25,000, half of which was paid in advance, 
with the remainder to be paid when the edition containing the segments 
was completed.*1 

However, in late March 1979 an unidentified source provided a copy 
of A Time to Heal to Victor Navasky, the editor of The Nation. The Nation, 
a news and political commentary magazine, neither solicited nor paid for 
the manuscript. In order to return the manuscript to the source quickly, 
Navasky, who believed the book to contain undisclosed facts on the Nix- 
on pardon, ‘‘worked frenetically throughout a night and part of a weekend 
to read the memoirs in their entirety and select material germane to a news 
article before returning the copy to its source.’’3? Navasky did not add 
comment to the material excerpted or quoted from the manuscript, nor 
did he verify the accuracy of the material. The article was written exclusive- 





27 Harper & Row Publishers, Inc. v. Nation Enterprises, 723 F.2d 195, 197-98 (2d 
Cir. 1985) [hereinafter cited as Harper & Row II]. 

28 Id. 

29 Id. The material from which the manuscript was prepared exceeded 6000 pages, 
Harper & Row Publishers, Inc. I, 557 F. Supp. 1067, 1069, and the completed manuscript 
was nearly 200,000 words. Harper & Row II, 723 F.2d at 198. 

30 Harper & Row II, 723 F.2d at 198. 

31 Time retained the right to renegotiate the second payment if the material was 
published prior to Time’s release of the excerpts. Harper & Row III, 105 S. Ct. 2218, 
2222 (1985) [hereinafter cited as Harper & Row III]. Time declined to make the second 
payment after The Nation’s story appeared. 

32 Harper & Row II, 723 F.2d at 198. 
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ly by quoting or paraphrasing A Time to Heal. Navasky also obtained 
an opinion from counsel that his proposed use was permissible under the 
copyright laws.34 

On April 3, 1979, in an issue of The Nation dated April 9, 1979, an 
article appeared entitled ‘“The Ford Memoirs: Behind the Nixon Pardon.”’ 
The article was approximately 2,250 words in length** with 300-400 words 
of direct quotation.** The article contained details of the Nixon pardon, 
including conversations with other administration figures such as Alex- 
ander Haig, Nixon’s White House Chief of Staff. The Nation received 
$418.00 from newsstand sales of the issue.*” After publication Navasky 
discovered that much of the information on the pardon was contained 
in Ford’s testimony before the Hungate Committee investigation of the 
pardon in 1974. The same day The Nation article was published, Time 
requested permission to publish its excerpts a week earlier than agreed 
upon. The book publishers declined because of a coordination between 
the expected Time printing and the release of the book. Time then chose 
not to publish any of the manuscript, and did not pay the remaining 
$12,500 due under the agreement.** 

Harper & Row and the Reader’s Digest then sued The Nation for 
copyright infringement and several state law causes of action.2* The book 
publishers prevailed in the trial court, and received the actual damages 
of $12,500 which was lost when Time did not publish the excerpts. The 
district court declined to apply a first amendment analysis, and limited 
The Nation’s defense to fair use. Nor did the district court find the memoirs 
were so newsworthy or such “‘hot news’’ as to constitute facts which are 
uncopyrightable.*° 

On appeal, the United States Court of Appeals for the Second Circuit 
reversed on the basis of the fair use defense. The Court prefaced its discus- 
sion with the statement that reversal was necessary ‘‘[b]Jecause we do not 
believe it is the purpose of the Copyright Act to impede that harvest of 
knowledge so necessary to a democratic state....’’*1 





33 Td. 
34 Id. 


35 The article is an appendix to all three opinions and appears at Harper & Row 
I, 557 F. Supp. at 1073-77; Harper & Row II, 723 F.2d at 209-12; Harper & Row III, 
105 S. Ct. at 2236-40. 

36 Harper & Row III, 105 S. Ct. at 2225. 

37 Harper & Row II, 723 F.2d at 198. 

38 Id. at 199. 

39 The state causes of action, including conversion and tortious interference with 
contractual relations, were dismissed as preempted by the Copyright Act, 17 U.S.C. § 
301, or as not stating a basis on which relief could be granted. The district court disposed 
of the state claims on a motion to dismiss, Harper & Row, Publishers, Inc. v. Nation 
Enterprises, 501 F. Supp. 848 (S.D.N.Y. 1980), and that dismissal of the state claims was 
affirmed by the appellate court, Harper & Row II 723 F.2d at 199-201. 

40 Harper & Row I, 557 F. Supp. at 1070 n.4, 1072. 

41 Harper & Row II, 723 F.2d at 197. 
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The circuit court began its evaluation of the case by distinguishing 
between copyrightable and non-copyrightable material. Copyright, the 
Court noted, only extends to the expression of ideas*? and facts,** while 
the facts and ideas themselves are not protectable. Therefore, the court 
reasoned that the copyright law is ‘‘thus able to protect authors without 
impeding the public’s access to that information which gives meaning 
to our society’s highly valued freedom of expression.’’4* The court found 
that The Nation’s use of only scattered portions of the material had not 
infringed the ‘‘total entity with its unique and protected mosaic,’’ and 
that no infringement occurred.*5 

On appeal to the Second Circuit, the court defined the copyrightable 
material and applied the four factor Section 107 fair use test to determine 
whether there had been an unjustified infringement.** Because The Nation 
published the material for something beyond a pure profit motive, since 
its publishing ‘‘offerf[ed] some benefit to the public,’’*” and the heart of 
Ford’s material was factual information regarding the Nixon pardon, the 
court found that Ford’s manuscript was not protectable market for the 
work. Further, the court noted that ‘‘the evidence does not support a fin- 
ding that it was the very use of expression per se which led to Time’s 
decision not to print excerpts.’’4* 

Accordingly, the Second Circuit reversed the damages awarded to 
the plaintiffs at trial. 

The Supreme Court, in turn, reversed*® the Second Circuit, in an opin- 


ion by Justice O’Connor over a dissent by Justice Brennan which was joined 
by Justices White and Marshall.5° The Supreme Court prefaced its opi- 
nion with a statement paraphrasing the Second Circuit’s introduction: 


We agree with the Court of Appeals that copyright is intended to in- 
crease and not to impede the harvest of knowledge. But we believe the Second 
Circuit gave insufficient deference to the scheme established by the Copyright 
Act for fostering the original works that provide the seed and substance of 
this harvest. The rights conferred by copyright are designed to assure con- 
tributors to the store of knowledge a fair return for their labors.... This princi- 
ple applies equally to works of fiction and nonfiction....51 





42 The 1976 Act succintly summarizes the developed doctrines limiting the scope 
of copyright. 17 U.S.C. § 102(b) provides, ‘‘In no case does copyright protection for an 
original work of authorship extend to any idea, procedure, process, system, method of 
operation, concept, principle, or discovery, regardless of the form in which it is describ- 
ed, explained, illustrated, or embodied in such work.”’ 

43 See infra note 101 and accompanying text. 

44 Harper & Row II, 723 F.2d at 197. 

45 Id. at 203. 

46 See supra note 18. 

47 Harper & Row II, 723 F.2d at 208. 

48 Id. 

49 Harper & Row III, 105 S. Ct. at 2218. 

50 Id. at 2240 

51 Harper & Row III, 105 S. Ct.at 2223. 
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Beginning with the question of originality, the Court stated that 
‘‘[c]reation of a nonfiction work, even a compilation of pure fact, entails 
originality.’’5? Acknowledging the unsettled tests for determining originali- 
ty in works of factual narratives? the Court declined to reach the originali- 
ty question, turning instead to The Nation’s admission that it had taken 
300-400 words verbatim from the manuscript of A Time to Heal, con- 
stituting thirteen percent of its article on the Nixon pardon. That, in turn, 
the Court found resulted in The Nation appropriating in this unpublish- 
ed manuscript the right of first publication, a right accorded to the pro- 
prietor under the Copyright Act of 1976.54 

Next the Court turned its analysis to the application of fair use to 
unpublished works, noting that the Copyright Act of 1976 had greatly 
expanded the subject matter of copyzight protection. Previously, rather 
than being protected by the federal Copyright Act, unpublished materials 
were protected by state law under the doctrine of common law copyright,55 
often defined as the ‘‘right of first publication.’’ The Court noted, however, 
that common law copyright was ordinarily considered absolute until the 
author parted voluntarily with the work,5* and consequently rejected the 
contention that the Copyright Act of 1976 resulted in published and un- 
published works being treated similarly for purposes of applying the fair 
use defense.5” 

The fair use provisions of Section 107 nonetheless apply to the right 
of first publication, but in a modified form. 


The right of first publication implicates a threshold decision by the author 
whether and in what form to release his work. First publication is inherently 
different from other § 106 rights in that only one person can be the first 
publisher; as the contract with Time illustrates, the commercial value of 
the right lies primarily in exclusivity. Because of potential damage to the 
author from judicially enforced ‘sharing’ of the first publication right with 





52 Id. at 2224. 
53 See infra note 94 and accompanying text. 
54 17 U.S.C. § 106 (1983), exclusive rights in copyrighted works, provides: 
Subject to sections 107 through 118, the owner of copyright under this title 
has the exclusive right to do and to authorize any of the following: 
(1) to reproduce the copyrighted work in copies or phonorecords; 
(2) to prepare derivative works based upon the copyrighted work; 
(3) to distribute copies or phonorecords of the copyrighted work to the 
public by sale or other transfer of ownership, or by rental, lease, or lending; 
(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform the 
copyrighted work publicly; and 
(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the individual 
images or a motion picture or other audiovisual work, to display the copyrighted 
work publicly. 
55 See infra note 98 and accompanying text. 
56 Harper & Row III, 105 S. Ct. at 2227-28. 
57 Id. 
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unauthorized users of his manuscript is substantial, the balance of equities 
in evaluating such a claim of fair use inevitably shifts.5* 


This, in turn, reflects the deliberate choice of the author not to make the 
work generally available. Focusing on the examples in the legislative 
history of photocopying of unpublished materials for classroom use, the 
Court also noted that the Senate Report identified this example of educa- 
tional fair use as illustrative of the general standards of fair use applicable 
to other uses of copyrighted material.5® 

The Court also declined to apply a different standard to the manuscript 
of A Time to Heal because it was soon-to-be-published. 


This argument assumes that the unpublished nature of copyrighted material 
is only relevant to letters or other confidential writings not intended for 
dissemination. It is true that common-law copyright was often enlisted in 
the service of personal privacy. See Brandeis & Warren, The Right to Privacy, 
4 Harv. L. Rev. 193, 198-99 (1890). In its commerciai guise, however, an 
author’s right to choose when he will publish is no less desezving of protec- 
tion.... The obvious benefit to author and public alike of assuring authors 
the leisure to develop their ideas free from fear of expropriation outweighs 
any short term ‘news value’ to be gained from premature publication of the 
author’s expression.... Under ordinary circumstances, the author’s right to 
control the first public appearance of his undisseminated expression will 
outweigh a claim of fair use.*° 


The Court also declined to accept a defense premised on the first 
amendment, finding that the idea/expression dichotomy which limited 
protection to an author’s expression, while precluding protectio.. for 
‘tideas”’ and historical facts, provided a full appreciation of the first amend- 
ment in the context of copyright protection.*®' 

In the context of A Time to Heal, the Court noted, the impending 
release of the copyrighted work made copying of the work particularly 
unjustified .*®2 


In our haste to disseminate news, it should not be forgotten that the Framers 
intended copyright itself to be the engine of free expression. By establishing 
a marketable right to the use of one’s expression, copyright supplies the 
economic incentive to create and disseminate ideas.* 


The Supreme Court also addressed the right of the author to control 
the copyrighted work. 





Id. at 2227. 

S. Rep. No. 473, 94th Cong. (1975). 
Harper & Row III, 105 S. Ct. at 2228. 
Id. at 2229. 

Id. at 2230. 

Id. 
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Moreover, freedom of thought and expression includes both the right 
to speak freely and the right to refrain from speaking at all ... We do not 
suggest the right not to speak would sanction abuse of the copyright owner’s 
monopoly as an instrument to suppress facts....%4 


The Supreme Court then turned to an analysis of the fair use defense 
using the four factors contained in Section 107. In applying the first fac- 
tor, the purpose of the use, the Court declined to enter into an analysis 
of what qualified, and did not qualify, as news.** The Court did find that 
The Nation created a news event by its publication of copyrighted material. 

Second, the Court held that The Nation, as a commercial publica- 
tion, was presented with the difficulty of asserting the fair use defense, 
citing the statement in the Sony opinion that ‘‘[E]very commercial use 
of copyrighted material is presumptively an unfair exploitation of the 
monopoly power that belongs to the owner of the copyright.’’** Here The 
Nation as the user of the copyrighted material, stood to gain from the 
use of the copyrighted material without paying for the use. 

In evaluating the third factor, the character and purpose of the use, 
the Court considered The Nation’s stated purpose of scooping the 
authorized publication as significant, finding The Nation’s intended pur- 
pose to be to supplant the copyright owner’s right of first publication.*’ 
While the Court acknowledged that a brief use of quotes from the 
manuscript may have been essential to conveying the tone of Ford’s 
characterization of events surrounding the Nixon pardon, they found that 
The Nation had used extensive quotations instead of isolated excerpts and 
had used Ford’s descriptions, thereby invading his ‘‘individualized ex- 
pression.’’6* The Court stated that when a use focuses on the most ex- 
pressive elements of the work it exceeds that necessary to disseminate 
the facts. 

The Court also focused on the fact that the work was unpublished 
in evaluating the ‘‘nature’’ of the work, a factor which was of greater 
significance in the case of an unpublished work than in a publicly 
disseminated work since the 


{t]he right of first publication encompasses not only the choice whether to 
publish at all, but also the choices when, where and in what form first to 
publish a work.... A use that so clearly infringes the copyrightholder’s in- 


terests in confidentiality and creative control is difficult to characterize as 
‘fair.’69 





Id. 
Id. at 2231. 
Id. 
Id. at 2232. 
Id. 
Id. at 2233. 
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In evaluating the amount and substantiality of the use, the Court 
acknowledged that the number of works, contained in the verbatim quotes, 
was about 13% of The Nation article. At the same time, the words quoted 
were ‘‘the heart of the book.’’”° 

The fourth factor, the effect on the market, was not only the last factor 
to be evaluated but also, in the Court’s opinion, ‘‘undoubtedly the single 
most important element of fair use.’’?! The direct effect of The Nation’s 
use was the cancellation of the Time serialization, and the refusal of Time 
to pay the $12,500 owed in the second installment. Since a copyright pro- 
prietor needed only to demonstrate the effect on the potential market for 
a work, including the harm not only to the original work but also to the 
market for derivative works, the plaintiff had demonstrated harm from 
the unauthorized publication.’2 

Nor did the Supreme Court accept the Court of Appeal’s contention 
that The Nation’s publication was excused by public interest in the sub- 
ject matter. The Court concluded its opinion by stating: 


Congress has not designed, and we see no warrant for judicially imposing, 
a ‘compulsory license’ permitting unfettered access to the unpublished 
copyrighted expression of public figures.” 


A dissent by Justice Brennan, joined by Justice White and Justice Marshall, 
was prefaced with a statement addressing the focus of the fair use defense: 


Protection of the copyright owner’s economic interest is achieved in this 
case through an exceedingly narrow definition of the scope of fair use. The 
progress of arts and sciences and the robust public debate essential to an 
enlightened citizenry are ill served by this constricted reading of the fair 
use doctrine.”4 


Justice Brennan began with an assessment of the originality require- 
ment.”5 Beginning with the premise that the originality requirement 
extended copyright protection only to the author’s ‘‘literary form’’’* but 
left unprotected the factual content, Justice Brennan asserted that the 
copyright on A Time to Heal precluded any copyright protection of 
“‘copyright in facts, including historical narration.’’?”? This demarcation, 
in turn, ‘“‘ensures consonance without most important first amendment 
values.’’78 





70 


71 Id. at 2234. 
72 Id. at 2235. 


. at 2240. 


. at 2242. 
- at 2243. 
. at 2242. 
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Justice Brennan then turned to what constituted an infringement of 
protected material. Noting that any distinction between protected literary 
form and unprotectable information would prove elusive, Justice Bren- 
nan asserted that infringement must necessarily be based on a substantial 
appropriation of the protected literary form. Also conceding that this 
second consideration would prove elusive Justice Brennan summarized 
the effect of this analysis: 


In general, though, the inquiry proceeds along two axes: how closely has 
the second author tracked the first author’s particular language and the struc- 
ture of the presentation; and how much of the first author’s language and 
structure has the second author appropriated.”° 


Applying these statements to the infringement upheld by the Court, Justice 
Brennan disagreed that any copyright could be claimed in Ford’s factual 
narration of the events surrounding the Nixon pardon.*® In part, Justice 
Brennan premised his concern on the assertion that if a second historian 
could be prevented, by copyright, from copying a first author’s facts, 
historical research would suffer and require a significant duplication of 
effort to avoid appropriating the first author’s judgment as to what was 
important.®1 

Justice Brennan acknowledged that according copyright only to a 
substantial appropriation of literary form would not necessarily ensure 
historians a return commensurate with the value of their historical research 
since it ‘‘is the labor of collection, sifting, organizing and reflecting that 
predominates in the creation of works of history such as this one.’’*? Thet 
limitation was, however, a limitation imposed by the nature of copyright 
which does not assure a historical researcher that the full value of their 
efforts will be recouped. 

In assessing the four factors identified by the fair use section of the 
copyright law®? Justice Brennan disagreed with the Court’s assertion that 
The Nation’s article was not a news story since books and manuscripts 
frequently serve as the basis for news reports. Thus, in assessing the pur- 
pose of the use, the dissent concluded that the use was the ‘‘dissemina- 
tion of the information contained in the quotations of Mr. Ford’s work— 
[and] furthered the public interest.’’*4 

Because The Nation was in a significantly different business than 
Harper & Row, a book publisher, The Nation was, in the dissent’s view, 
using only the factual component of the Ford manuscript, and not the 
literary component of value to the book publisher. 





79 Id. at 2242-43. 
80 Id. at 2245. 

81 Td. at 2246. 

82 Id. at 2245. 

#3 Id. 

84 Id. at 2247. 
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In assessing the nature of the copyrighted work, the second of the 
four factors the statute identifies for evaluating fair use, Justice Brennan 
noted that as a factual or historical work, the Ford manuscript was entitled 
to less protection since its use by subsequent users was productive. Justice 
Brennan sharply disagreed with the Court’s conclusion that unpublish- 
ed, material was entitled to greater protection—and accordingly less sub- 
ject to fair use—than published material finding neither the common law, 
nor the copyright act, to support to the Court’s more protective treatment 
of unpublished materials.*5 

Justice Brennan, in assessing the amount and substantiality of the por- 
tion of the copyrighted work used in the copying work, agreed with the 
Court’s conclusion that The Nation had used some protected material of 
a substantial quality while disagreeing that this use was either excessive 
or inappropriate.** 

In assessing the effect of the market caused by the copying, Justice 
Brennan concurred in the Court’s characterization of this factor as the 
“‘single most important element of fair use,’’*”? but returning to the 
copyrightability discussion concluded that ‘‘[ujnfortunately, the Court’s 
failure to distinguish between the use of information and the appropria- 
tion of literary form badly skews its analysis of this factor.’’** While con- 
ceding that The Nation’s cover story resulted in Time’s cancellation of 
the agreement to publish a story prior to publication of A Time to Heal 


if The Nation’s use was permissible then the negative impact on the market 
value of A Time to Heal was a result of a permitted use and did not result 
in any liability.*® This resulted, Justice Brennan concluded, in the Court 
adopting an exceedingly narrow view of fair use in order to impose liability 
for what was in essence a taking of unprotected information.*° 


The Court’s exceedingly narrow approach to fair use permits Harper & Row 
to monopolize information.... The Court has perhaps advanced the ability 
of the historian—or at least the public official who has recently left office— 
to capture the full economic value of information in his or her possession. 
But the Court does so only by risking the robust debate of public issues...The 
Nation was providing the grist for that robust debate. The Court imposes 
liability upon The Nation for no other reason than that The Nation succeeded 
in being the first to provide certain information to the public....% 


IV. THE EDUCATIONAL DIMENSION OF FAIR USE: THE IMPACT OF NATION 
ENTERPRISES ON EDUCATIONAL USES OF COPYRIGHTED MATERIAL 


In evaluating Nation Enterprises it is necessary to address the issue 
of copyrightability even though the Court elected to sidestep the issue 





. at 2248. 
. at 2250. 
. at 2252. 


. at 2252-53. 
- at 2253. 
. at 2254. 
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of whether Ford could, as the author, claim copyright in words spoken 
by another. The Court was able to do so because it limited its determina- 
tion of the application of fair use to the language copied by The Nation. 
That language, was, without question, authored by Mr. Ford.*? However, 
the question of authorship as a prerequisite to copyright protection was 
a matter of significant concern to the dissent®* and in order to apply the 
fair use defense to protected materials it is first necessary to identify the 
material which is actually copyrighted. 

Originality is ‘‘the sine qua non’’ of onetiiits ®4 Although the 1976 
Act was the first statutory statement of the originality requirement, the 
originality requirement predated the current statute; originality has long 
and consistently been judicially imposed as a requirement for copyright 
based on the constitutional provision. The originality requirement imposed 
by the 1976 Act is, in turn, a codification of the judicially developed doc- 
trine. The legislative history accompanying the provision states that the 
statute is ‘‘intended to incorporate without change the standard of 
originality established by the courts under the present copyright statute.’’®5 
Consistent with the requirement that a work be original in order to be 
copyrighted, a copyright owner’s protection is limited to the originality 
which he or she as author has contributed. 

Mr. Ford, as author of A Time to Heal was not entitled to any copyright 
protection in words spoken by others. The simple act of recording does 
not constitute originality since the mechanical process, however much 
skill is required, does not constitute authorship. Oral statements 
themselves, which are not recorded with the permission of the speaker, 
are not within statutory or federal copyright even under the 1976 Act. 
This is because the statements are not ‘‘fixed within a tangible medium”’ 
of expression, the subject matter touchstone of federal copyright protec- 
tion.®” Protection for the speaker, as opposed to the unauthorized recorder, 
is limited to common law or state copyright.** 





92 See supra notes 53-54 and accompanying text. 

93 See supra notes 90-91 and accompanying text. 

®4 Kamar Int’l. Inc. v. Russ Berrie & Co., 657 F.2d 1059, 1061 (9th Cir. 1981). 

95 H. Rep. No. 1476, 94th Cong., 2d Sess. 1, 51 (1976), reprinted in 1976 U.S. CopE 
Conc. & AD. News 5659, 5664 [hereinafter cited as House Report]. 

86 With exception that a work consisting ‘‘predominantly” of a United States Govern- 
ment publication, 17 U.S.C. § 403 (Supp. IV 1980), which are unprotected by copyright, 
id. § 105, the copyright notice need not identify the scope of protection claimed in a 
copyrighted work which contains both protected and unprotected material. 

97 See supra note 22 and accompanying text. 

98 Oral statements which are not recorded with the authority of the speaker, or other- 
wise ‘‘fixed in a tangible medium of expression,’’ remain protected, if at all, only by 
state or common law copyright. Works identified as examples of material still subject 
to state protection as ‘‘an improvision or an unrecorded choreographic work, performance 
or broadcast.’ House REPoRT, supra note 95, reprinted in 1976 U.S. Cong Conc. & AD. 
News 5659, 5739. Common law copyright is usually defined as the right of first publica- 
tion, and injunctive relief to prevent unauthorized publication or to compensate for the 





504 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No. 4 


From the perspective of assessing the copyrightability of a work which 
a college or university researcher wishes to copy consistent with fair use, 
it is first necessary to identify the material which is original with the author 
claiming copyright.*® Quotations of the kind which made up at least a 
portion of A Time to Heal, as reprinted by The Nation were not protected. 
As Justice Brennan noted in his dissent, in an analysis consistent with 
prevailing authority,*°° Mr. Ford was not entitled to claim copyright in 
the statements of authors since he was not the author of those statements, 
but simply the reporter. Since historical research is not protected by 
copyright, a second author or researcher is free to use the facts*®’ iden- 
tified by another even where the research has been the result of extensive, 
or expensive, efforts.1°? This is not a function of the limited immunity 
created by the fair use doctrine; rather it is a function of the limits of 
copyright protection. 1% 

One year prior to Nation Enterprises the Supreme Court addressed 
the issue of fair use in the context of technological challenges to copyright 
protection.!°* In Sony Corp. of America v. Universal City Studios‘®5 the 
Court held that home taping of copyrighted television programs for per- 
sonal use was not a copyright violation. In reaching the conclusion that 
such taping was protected by fair use, the Court emphasized that a com- 
mercial use would be evaluated differently: 


Thus, although every commercial use of copyrighted material is presump- 
tively an unfair exploitation of the monopoly privilege that belongs to the 





loss of that right, were the available remedies. See, e.g., Birnbaum v. United States, 588 
F.2d 319, 327 (2d Cir. 1978). Common law copyright is something of a misnomer since 
“‘the exclusive right to make copies [arose] only upon securing statutory copyright’’ prior 
to the 1976 Act. Finkelstein, Book Review, 48 YALE L.J. 712, 713 (1939). See generally 
Strauss, Protection of Unpublished Works, in 1 Stupies 1n Copyricut 189 (Arthur Fisher 
Memorial ed. 1963). 

°° The author ordinarily does not demarcate the protected and unprotected material 
contained in a copyrighted work, such as a book. See supra note 96. 

100 See, e.g., Batlin & Son, Inc. v. Snyder, 536 F.2d 486 (2d Cir.) cert. denied, 429 
U.S. 859 (1976); Gracen v. Bradford Exchange, 698 F.2d 300 (7th Cir. 1983). 

101 See, e.g., Hoehling v. Universal City Studios, Inc., 618 F.2d 972 (2d Cir.) cert. 
denied, 449 U.S. 841 (1980); Rosemont Enterprises v. Random House, Inc., 366 F.2d 303, 
310 (2d Cir. 1966), cert. denied, 385 U.S. 1009 (1967). But see Miller v. Universal City 
Studios, Inc., 650 F.2d 1365 (5th Cir. 1981). See generally Gorman, Copyright Protection 
for the Collection and Representation of Facts, 76 Harv. L. REv. 1569 (1963); Denicola, 
Copyright in the Collections of Facts: A Theory for the Protection of Nonfiction Literary 
Works, 81 CoLum. L. Rev. 516 (1981); Hill, Copyright Protection for Historical Research: 
A Defense of the Minority View, 31 ASCAP Copyricut L. Symp. 45 (192 4). 

102 This does not, as in Harper & Row, extend to the appropriation of the author’s 
literary effort which is subject to copyright protection. 

103 See supra notes 94-96 and accompanying text. 

104 See also SENATE COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON PATENTS, COPYRIGHTS 
& TRADEMARKS, 99th Cong., ist Sess., Proceedings of the Congressional Copyright and 
Technology Symposium (Comm. Print. 1985). 

105 Sony, 464 U.S. 417. 
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owner of the copyright, noncommercial uses are a different matier. A 
challenge to a noncommercial use of a copyrighted work requires proof either 
that the particular use is harmful, or that if it should become widespread, 
it would adversely affect the potential market for the copyrighted work. Actual 
present harm need not be shown; such a requirement would leave the 
copyright holder with no defense against predictable damage. Nor is it 
necessary to show with certainty that future harm will result. What is 
necessary is a showing by a preponderance of the evidence that some mean- 
ingful likelihood of future harm exists. If the intended use is for commercial 
gain, that likelihood may be presumed. But if it is for a noncommercial pur- 
pose, the likelihood must be demonstrated.‘ 


First, Sony created a perception that the case authorized the copying 
of a complete copy of a copyrighted work in circumstances where the 
market value of the work is not unduly compromised.1°” Second, the case 
has been perceived as reinforcing the Court’s traditional unwillingness 
to extend copyright protection beyond the clearly defined boundaries 
established, statutorily, by Congress.'°* Nation Enterprises, consistent with 
these observations, adopted an approach which demonstrated an unwill- 
ingness to extend fair use beyond its traditional confines.1%° 

While Nation Enterprises accordingly did not dramatically alter the 
requirements of fair use, the opinion, nonetheless, carries important im- 
plications for an assessment of fair use in educational settings. On initial 
review, it is accurate to view the case as not impacting directly on educa- 
tional fair use. Indeed, the differing factual setting of the case clearly places 
it outside of the particular settings of most uses which concern college 
and university lawyers. A more detailed consideration of Nation Enter- 
prises, however, suggests that the implications of the holding, and the 
continuing refinement of the fair use doctrine generally, are of impor- 
tance for college and university counsel. 

The most direct of these is where the college or university acts as 
publisher. While The Nation article may not be representative of the type 
of publishing ordinarily supported by educational institutions, neither 
should it be perceived as completely remote from academic publishing. 
While academic publishing is ordinarily noncommercial, a factor which 
may well provide an added factor supporting the application of the fair 
use doctrine, the Court’s holding extends well beyond the simple 
awareness that The Nation competed with the copyright owner. The 
Court’s emphasis on the effect on the market for the copyrighted work 
is a bellwether for educational uses of copyrighted works. 

This is not to suggest that the other factors, the application of which 





106 Id. at 449-50. 


107 See, e.g., Hustler Magazine, Inc. v. Moral Majority, Inc., 606 F. Supp. 1526 (C.D. 
Cal. 1985). 
108 The Supreme Court, 1983 Term, Copyright, 98 Harv. L. REv. 87, 292 (1984). 


109 This is demonstrated, in part, by the Court’s strong emphasis on the four statutory 
factors contained in section 107. 
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is mandated by Section 107 and precedent, are either irrelevant or to be 
downgraded.1?° Rather, as in the Nation Enterprises case itself, it is a 
recognition that the impact on the market value, which could be directly 
measured by the unwillingness of Time to pay the remaining portion of 
its license fee, is of singular significance. The guidelines for classroom 
use of copyrighted material have effectively codified this awareness by, 
in general terms, precluding the use of copies made without authoriza- 
tion of copyrighted material which would be a substitute for the purchase 
of the materials sold by the copyright owner.’1! This is manifested, for 
example, by the prohibition against reproducing worksheets which the 
student would ordinarily use up in the course of performing the exercises 
since the copyright owner has premised its return on the sale of workbooks 
to each student for individual use. 

Perhaps the greatest impact of Nation Enterprises for college and 
university attorneys will be in advising educators and scholars whose 
research materials include unpublished materials, such as photographs, 
letters and journals. The use of these materials, without reproduction, does 
not have copyright implications. Nor ordinarily would the reproduction 
of these materials solely for private research purposes raise any copyright 
concerns. Rather, the importance arises in a situation somewhat analogous 
to Nation Enterprises, when a researcher wishes to publish a work con- 
taining unpublished material such as photographs, letters and journals 
for which a copyright release has not been obtained.?2 

In applying Nation Enterprises to this situation, the opinion suggests 
that fair use has limited application to unpublished materials. This may 
well mean that publication of unpublished research materials will be 
severely circumscribed. A more expansive assessment of the case may sug- 
gest, however, that while application of the fair use doctrine to un- 
published materials is limited, this does not necessarily mean that the 
unauthorized publication of unpublished materials is always prohibited. 

Common law copyright for printed materials’! ended with the effec- 
tive date of the Copyright Act of 1976.14 Prior to the adoption of the new 
copyright statute, unpublished materials were protected by state or com- 
mon law copyright until they were published with notice, at which time 





110 The Court evaluated each factor individually as did Justice Brennan in his dis- 
sent, reinforcing the importance of applying the statutory criteria outlined in section 107. 

111 The Agreement on Guidelines for Classroom Copying in Not-For-Profit Educa- 
tional Institutions, contained in the House Report, supra note 98, reprinted in 1976 U.S. 
Cope Conc. & Ap. News at 5681, 5683, expressly precludes copying of ‘‘consumable’’ 
teaching materials even where the Guideline requirements are otherwise met. 

112 In many cases it may be difficult, if not impossible, to identify the owner of 
copyrighted materials. 

113 See supra note 98 and accompanying text. 

114 The Copyright Act of 1976 became effective on January 1, 1978; the effective 
date is contained in the Transition and Supplementary Provisions, Pub. L. No. 94-553, 
90 Stat. 2451, 2598 (1976). 
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federal or statutory copyright became applicable;115 general publication 
without notice caused the materials to enter the public domain where they 
were completely unprotected by either state or federal copyright. Com- 
mon law copyright protected unpublished materials and was, in signifi- 
cant respects, an early form of the right of privacy by providing protec- 
tion against unauthorized publication.1'* If the owner of the right of first 
publication or common law copyright chose not to permit copying, relief 
to enforce that preference was available.11” Consistent with the nature of 
common law copyright, which was to assure the owner of the right the 
election to publish or not to publish the protected material, a defense of 
fair use was not available.11* 

To recognize fair use would have been, even with the limitations of 
the fair use doctrine, to defeat the privacy right against any dissemina- 
tion of the protected material. Because common law copyright was 
perpetual, unless the material were published with the common law 
copyright owner’s permission, the protection was effectively absolute.*19 

Upon the effective date of the Copyright Act of 1976, the impact of 
fair use on unpublished materials did not significantly change.12° The new 
act necessarily provided that upon the expiration of the copyright period 
there would be no continued protection, even in unpublished materials 
which would enter the public domain just like their published counter- 
parts.121 Nation Enterprises, however, compels an application of the fair 
use defense to unpublished materials since the opinion contains an 
extended evaluation of the statutory factors to A Time to Heal even though 
the book was in manuscript form, and hence unpublished, at the time 
The Nation reprinted portions of the manuscript in its article on the Nixon 
pardon. Nor in applying the fair use defense, did the Court emphasize 
the fact that A Time to Heal was to be published imminently. Unpub- 
lished material consequently is to remain unpublished until the copyright 
owner elects to publish it, or the statutory period of protection expires. ‘22 





118 See supra note 114. 

116 See, e.g., Birnbaum, 588 F.2d at 327; Johnson v. Johnson, 34 Ill. App. 3d. 356, 
368, 340 N.E.2d 68, 76 (1975); Grisaby v. Breckinridge, 65 Ky. (2 Bush) 480, 488 (1867); 
Baker v. Libbie, 210 Mass. 599, 606, 97 N.E. 109, 112 (1912); Barrett v. Fish, 72 Vt. 
18, 20, 47 A. 174, 175 (1899). The early common law letter cases were cited as authority 
for the premise that an individual has a right ‘‘to be let alone.’’ See Brandeis & Warren, 
The Right to Privacy, 4 Harv. L. Rev. 193, 205 (1890). 

117 See supra note 98. 

118 E, DRONE, A TREATISE ON THE LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS 101 
(1879). 

119 The recipient of the letter, although not entitled to reproduce it, did retain physical 
possession of the letter, see Baker, 210 Mass. at 607, 97 N.E. at 112, while the sender 
retained a right to obtain a copy of the letter, see Johnson v. Johnson, 34 Ill. App. 3d 
at 368, 340 N.E.2d at 76. 

120 Harper & Row III, 105 S. Ct. at 2228. 

121 See supra note 23. 

122 See supra note 98 and accompanying text. 
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The implications of Nation Enterprises for scholars who wish to use 
unpublished materials in scholarly publications are unclear but encourage 
caution. This does not foreclose uses of unpublished materials which do 
not implicate copyright rights, such as paraphrasing or limited quotations, 
or the use of the ‘‘ideas’’ rather than the literary expression.'2* College 
and university counsel advising scholars on the use of unpublished 
materials nonetheless need to create an awareness of the copyright im- 
plications in material which many researchers may not be aware carries 
with it significant copyright concerns. In the absence of permission from 
the copyright owners of the unpublished material, careful consideration 
should be given to the copyright implications of using unpublished 
materials and alternatives suggested which do not intrude upon the rights 
granted by copyright. 

Finally, Nation Enterprises also reinforces the traditional, or non- 
constitutional, nature of fair use. By declining to implicate the First 
Amendment in its fair use analysis,‘2* the Court did not rule out the 
possibility that the First Amendment would, in appropriate cases, pro- 
vide enhanced protection against copyright infringement actions. Rather, 
the Court suggested by the extended traditional fair use analysis in which 
it engaged that the statutory provision codifying fair use is ordinarily the 
appropriate authority to be considered in balancing copyright claims 
against arguments of a right to use copyrighted material. 


V. CONCLUSION 


With its opinion in Nation Enterprises, the Supreme Court affirmed 
the preeminence of Section 107 of the Copyright Act of 1976 in 
approaching the question of fair use. Even in a case where a copyrighted 
work exhibits a significant degree of public interest, the Court characterized 
fair use as a defense which is not without bounds. The case further sug- 
gests a strong limitation, or perhaps even absence, of fair use for un- 
published materials, requiring academic writers who wish to use such 
materials, still within their copyright term, to obtain permission or to avoid 
using them in a manner which infringes the copyrighted expression. In 
shaping and defining the fair use doctrine in Nation Enterprises, the 
Supreme Court has signaled that both the affirmative aspects of copyright 
protection, and the limitations imposed on copyright by the fair use defense 
remain of signal importance to the lawyer advising educational institutions. 





123 Section 102(b), supra note 42, was intended to ‘‘restate, in the context of a new 
single Federal system of copyright, that the basic dichotomy between expression and idea 
remains unchanged.’’ House REPORT, supra note 95, at 57, reprinted in 1976 U.S. CopDE 
Conc. & AD. News 5669, 5670. 

124 See generally M. NIMMER, NIMMER ON FREEDOM OF SPEECH § 2.05[C] at 2-55-2-84 
(1984). 








IMPACT OF THE COPYRIGHT LAW 
ON COLLEGE TEACHING 


GalIL PAULUS SORENSON* 


Typical of the notices prominently displayed near copying machines 
in college and university copy centers is the following warning: ‘‘Con- 
gress by statute, has forbidden the copying of the following subjects under 
certain circumstances. Penalties of fine or imprisonment may be imposed 
on those guilty of making such copies.’’ Among the subjects listed are 
‘‘copyrighted materials of any manner or kind without permission of the 
copyright owner.”’ 

Notices such as this one, along with a highly publicized suit against 
professors at New York University, have magnified the dilemma faced 
by college professors in attempting to provide the best possible education 
for their students. The former U.S. Register of Copyrights, David L. Ladd, 
has said recently that the ‘‘photocopying issue still has not gone away,”’ 
despite the emergence of problems associated with even newer 
technologies.! This is nowhere more true than in college and university 
classrooms where the problems professors face in providing multiple 
copies of instructional materials to their students or in disseminating 
educational materials through library reserve mechanisms is an illustrative 
paradigm. As one scholar has commented, ‘‘To ask librarians and users 
of library materials to determine whether a particular work may legally 
be copied under this [copyright] statute is indeed like asking an ancient 
Greek-in-the-street to understand, without the help of priestly interpreters, 
the cryptic words of the Oracle at Delphi.’’? 

Although federal copyright law contains specific educational exemp- 
tions for the performance and display of copyrighted materials, this arti- 
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1 Chron. of Higher Educ., Jan. 23, 1985, at 17, col. 3. 

2 Cardozo, To Copy or Not to Copy for Teaching and Scholarship: What Shall I 
Tell My Client?, 4 J. Cott. & U.L. 59, 76-77 (1977). 

3 Copyright Act of 1976, 17 U.S.C. § 110 (1) & (2) (1982). The professor who desires 
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cle will focus only on those provisions (and various interpretations thereof) 
that are directly relevant to photocopying for classroom or library reserve 
use. It will analyze the dilemma faced by college professors, report the 
results of a case study of the use of scientific articles in a college classroom, 
and review various approaches for dealing with the issue of multiple 
copying. The complexities inherent in using library reserve mechanisms 
to disseminate information to students will then be considered, followed 
by a review of legislative and judicial guidance on the ‘‘fair use’’ of 
copyrighted materials. The conclusion will outline possible solutions to 
the problem of information dissemination in higher education. 

The copyright issues dealt with in this article represent only a small 
part of a much larger problem that affects not only students and teachers 
but all of society. Apart from the continual need to educate individuals 
and communities in order to preserve the fabric of democratic society, 
institutions of higher education have been created for the express pur- 
pose of performing the essential public function of educating students 
and creating new knowledge. This new knowledge, coupled with ever- 
increasing technological sophistication, has the potential to enhance the 
fundamental mission of higher education. As publishers and other 
disseminators of knowledge lose more control over the process of 
dissemination, however, many are redoubling their efforts to enforce tradi- 
tional and possibly outmoded notions of economic protectionism and 
piracy. Nevertheless, the private, limited monopoly of copyright is 
legitimate only insofar as the public good is thereby promoted;‘ ideally 
public and private interests should coalesce and, ultimately, it may be 
a practical necessity that they do. The implications for public policy of 
any unreasonable restrictions on the exchange of information and ideas 
in college and university classrooms, and the ultimate diminution of 
knowledge production, can hardly be overstated: In addition to further- 
ing individual development, education is a means to desirable social evolu- 
tion, political stability, and economic and national security. If effective 
teaching were inhibited by federal copyright provisions, with no corres- 
ponding public benefit, free speech principles would be eroded and our 
long-term national interests threatened. 


I. FEDERAL COPYRIGHT PROVISIONS 


The copyright clause of the U.S. Constitution, by its terms, grants 
Congress the power ‘‘[t]o Promote the Progress of Science and useful Arts 
by securing for limited Times to Authors and Inventors the exclusive Right 





to display articles on an overhead projector will have no problem with copyright law. 
See id., H.R. Rep. No. 1476 infra note 21, at 82. 

4 Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 429-432 (1984). But 
cf., M. NIMMER, 1 NIMMER ON CopyriGHT § 1.01[B] (1985) (suggesting that the purpose 
phrase of the copyright clause ‘‘must be read largely in the nature of a preamble, in- 
dicating the purpose of the power but not in limitation of its exercise’). 
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to their respective Writings and Discoveries.’’> However, as the Supreme 
Court said in 1984: ‘“The monopoly privileges that Congress may authorize 
are neither unlimited nor primarily designed to provide a special private 
benefit. Rather, the limited grant is a means by which an important public 
purpose may be achieved.’’* Because the first amendment limits undue 
governmental interference with free intellectual exchange,’ and the Con- 
stitution is the supreme law of the land,®* if portions of the Copyright Act 
of 1976° were held to violate first amendment principles, either on their 
face or as applied, they could be rendered inoperative.1° Meanwhile, pro- 
fessors and other users of copyrighted materials will have to adhere to 
the presumption that federal copyright provisions are constitutional’! and 
seek to interpret and apply them in good faith. 

It is likely that the major provisions of the Copyright Act'? are now 
known, at least superficially, to educators and scholars. The Act provides 
that the owner of a copyright has exclusive rights to reproduce the 
copyrighted work, to prepare derivative works, to distribute copies, and 
to perform or display the work publicly.‘ These exclusive rights protect 
the copyright owners’ inierest in the manner of expression but not the 
ideas expressed. That ideas, along with procedures, processes, systems, 
methods of operation, concepts, principles, and discoveries are not pro- 
tected,’ has been thought to accommodate copyright protection to the 
underlying purposes of the first amendment free speech provisions, par- 
ticularly the preservation of a democratic system and the realization of 
individual personal development. In defending the usefulness and 





5 U.S. Const. art. I, § 8. See also Mazer v. Stein, 347 U.S. 201, 219 (1954) (reward 
to copyright owner a ‘‘secondary consideration”’ of copyright); Abrams, The Historic Foun- 
dation of American Copyright Law: Exploring the Myth of Common Law Copyright, 29 
Wayne L. REv. 1119, 1187 (1983) (‘‘The public interest in creation and accessibility of 
intellectual works is properly the dominant concern of our copyright principles.’’). 

6 Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 419 (1984). 

7 U.S. Const. amend I (‘‘Congress shall make no law...abridging the freedom of 
speech or of the press....’’). 

8 Id., art. VI, § 2; see Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 

® Copyright Act of 1976, 17 U.S.C. §§ 101-810 (1982). 

10 Melville Nimmer, a leading authority on copyright, concludes that the copyright 
clause (and presumably attendant legislation) ‘‘may not be read as independent of and 
uncontrolled by the First Amendment,’’ however, he also notes that the Supreme Court 
has not ‘‘delineate{d] the respective claims of copyright and freedom of speech.’’ M. Nim- 
MER, supra note 4, at § 1.10[A]. The only case to date that has nullified an infringement 
claim on first amendment grounds is Triangle Publications, Inc. v. Knight-Rider 
Newspapers, Inc., 445 F. Supp. 875 (S.D.Fla. 1978), aff’d on other grounds, 626 F.2d 
1171 (5th Cir. 1980) (affirmed on grounds of fair use). Cf. Brittin, Constitutional Fair 
Use, 28 ASCAP 178 (1982) (case law suggests that first amendment limits scope of 
copyright). 

11 See, e.g., New York v. O’Neill, 359 U.S. 1, 6 (1959) (‘‘[T]he presumption of con- 
stitutionality...is the postulate of constitutional adjudication.’’). 

12°17 U.S.C. § 101-914. 

13 Id. at § 106. 

14 Id. at § 102(b). 
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reasonableness of the idea-expression dichotomy for furthering self- 
governance, a noted copyright scholar, Melville Nimmer, has argued that 
‘‘fi]t is exposure to ideas, and not to their particular expression, that is 
vital if self-governing people are to make informed decisions.’’*> Even 
though this may generally be true, it is not always desirable or possible 
to rely exclusively on the effective or accurate communication of ideas 
apart from their manner of expression. It is often exposure to the particular 
medium and manner of expression, as much as to ideas themselves, that 
conveys meaning. Ideas are evoked by the emotive aspect of language as 
well as the cognitive aspect.'* 

It is also a dubious assumption that exposure to ideas per se will not 
be constrained if access to their particular expression is limited. We may 
hope that those individuals and libraries that can afford to buy publica- 
tions and lend them to others will do so, but not all can. Thus, access 
to ideas is effectively limited by copyright and must be justified by the 
benefits resulting from economic protectionism. It may be that many 
authors would cease to write if their profits were lessened, but this is not 
a truism; it is a particularly erroneous assumption with regard to scholarly 
writing, which often is motivated by professionalism and/or 
humanitarianism, and which is accomplished with substantial public 
subsidies. 

Nimmer has also argued that the self-fulfillment function of freedom 
of speech ‘‘does not come into play’’ when one is denied ‘‘the right to 
reproduce an author’s expression.’’!”7 While it may be true that ‘‘[o]ne 
who pirates the expression of another is not engaging in self-expression 
in any meaningful sense,’’1* one must read or otherwise have access to 
the expression of others in order for the self-fulfillment that derives from 
inter-communication to be effected. The point is not that we should allow 
the wholesale reproduction of copyrighted works, and especially not for 
profit, but that we should recognize and justify those limitations on 
freedom of speech that do, in fact, derive from copyright protections. That 
we are dealing with potential limitations on the development of human 
personality and the preservation of democracy suggests that serious at- 
tention should be given to the evidentiary justification for a limited 
copyright monopoly, especially in the educational context. 

The limited monopoly granted to copyright owners by Section 106 
of the Copyright Act is qualified by an exception that is of particular im- 
portance to college professors. Section 107 qualifies owners’ rights by in- 
dicating that others may make ‘‘fair use’’ of materials for purposes of 
“criticism, comment, news reporting, [and] teaching (including multiple 





15 M. NIMMER, supra note 4, at § 1.10{B]. 

16 See Cohen v. California, 403 U.S. 15, 26 (1971) (expression conveys ideas and 
emotions). 

17 M. NIMMER, supra note 4, at § 1.10[B]. 

18 Td. 
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copies for classroom use), scholarship, or research....’’® (See Appendix 
A.) The provision relating to multiple copying, apart from its inherent 
importance to college professors, is notable because it gives statutory 
approval to a non-traditional fair use—the copying of expression, which 
has been called an iterative or intrinsic use. Thus, Section 107 itself sug- 
gests that Congress did not intend the idea-expression dichotomy to 
preclude iteration for certain defined purposes. 

The fair use provisions of Section 107 of the Copyright Act, which 
were Culled from a long history of judicial decision, list some of the factors 
to be considered in judging whether a particular use is fair. These statutory 
factors are: 


(1) the purpose and character of the use, including whether such use 
is of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 


(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 


(4) the effect of the use upon the potential market for or value of the 
copyrighted work.?° 


If this were all that had to be considered, the practice of making multiple 
copies for classroom use and the attendant question of any limitation on 
the exchange of information and ideas in higher education would appear 
less problematic than it now does. 


II. MULTIPLE CopyiING: A PROBLEM FOR COLLEGE PROFESSORS 


A major complicating factor in a professor’s decision to make multi- 
ple copies of book chapters or articles for instructional use stems from 
the Agreement on Guidelines for Classroom Copying in Not-For-Profit 
Educational Institutions (Guidelines or Classroom Guidelines)?! drawn up 
by the ad hoc Committee on Copyright Law Revision, the Authors League 
of America, Inc. (Authors League), and the Association of American 
Publishers, Inc. (AAP). (See Appendix B.) Although not a part of the federal 
statute itself, the Guidelines have been adopted by some colleges and 
universities; they have been widely quoted and relied upon by many in- 
structors; and they are part of the legislative history of the copyright law. 
As Melville Nimmer has explained: 


Strictly speaking, the guidelines represent merely the Congressional Com- 
mittees’ ‘‘understanding’’ of what the courts would regard as fair use in 
applying the traditional judicial doctrine of fair use. Congress does not pur- 
port to substitute its judgment for that of the courts in any particular case. 





19 17 U.S.C. § 107. 

20 Id. 

21 H.R. Rep. No. 1476, 94th Cong., ist Sess. 68-70 (1976) (Agreement on Guidelines 
for Classroom in Not-For-Profit Educational Institutions’’ [hereinafter cited as Guidelines]. 
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Nevertheless, it seems clear that the courts will be greatly influenced by 
this ‘‘understanding,’’ so that for practical purposes the guidelines may 
usually be regarded as the equivalent of statutory text.?2 


Although it is certainly arguable that the Guidelines should be ‘‘regarded 
as the equivalent of statutory text,’’ the fact that a noted authority on 
copyright law has made the suggestion can only add to the dilemma 
presented by the substance of the Guidelines themselves. 

Provisions in the Guidelines relating to multiple copying for classroom 
use are extraordinarily restrictive, allowing one copy per student if the 
tests of brevity, spontaneity, and cumulative effect are all met. These tests 
would allow a professor to use an article, for example, if it were less than 
2,500 words (approximately six printed pages); if the inspiration to use 
the article did not allow time to request permission; and if not more than 
nine articles were copied for use in a single college course. The cumulative 
effect test would also prohibit the copying of more than one article or 
two excerpts from articles by the same author and the reproduction of 
more than three articles from the same work or volume. 

Even if college professors could meet the often insurmountable test 
of spontaneity, for those who might want to copy articles of more than 
2,500 words, the brevity limit would be the lesser of 1,000 words or ten 
percent (but at least 500 words). This leads to the anomalous result that 
only 500 words (1-2 pages) could be copies from an article that was over 
2,500 words (approximately 12 pages). For articles of 10,000 words or 
more (approximately 24 or more pages), only a thousand words (approx- 
imately 2-3 pages) could be copied. Given the need to transmit ever- 
increasing amounts of new knowledge through education, the comment 
by one group of observers that ‘‘[t]hese minimum standards normally 
would not be realistic in the University setting’? seems understated. 

Although the authors of the Guidelines have said explicitly that the 
guidelines are minimum standards that are not intended to limit fair use,?+ 
the Guidelines have been actively disseminated and promoted by the AAP 
and the Authors League?5 and accepted by defendants in a number of recent 
consent decrees.¢ If professors are not vigilant and do not make full use 





22 M. NIMMER, supra note 4, at Sec. 13.05{E](3][a]. 

23 AMERICAN LIBRARY ASSOCIATION, MODEL POLICY CONCERNING COLLEGE AND UNIVERSITY 
PHOTOCOPYING FOR CLASSROOM, RESEARCH, AND LIBRARY RESERVF UsE, 11 (Washington Office, 
March 1982) {hereinafter cited as ALA Model Policy]. 

24 H.R. Rep. No. 1476, supra note 21, at 68. 

25 See infra note 40 and accompanying text; AMERICAN ASSOCIATION OF PUBLISHERS, 
INC. AND AUTHORS LEAGUE OF AMERICA, INC., PHOTOCOPYING BY ACADEMIC, PUBLIC, AND NoNn- 
PROFIT RESEARCH LIBRARIES: A STATEMENT ON LIBRARY PHOTOCOPYING OF JOURNAL ARTICLES AND 
OTHER SHORT WORKS UNDER THE NEW COPYRIGHT LAW, INTERIM GUIDELINES, AND ANSWERS TO QUES- 
TIONS FREQUENTLY ASKED, (May 1978) [hereinafter cited as AAP/Authors League Statement]. 

26 See Addison-Wesley Publishing Co. v. New York Univ., No. 82 Civ. 8333 (S.D.N.Y. 
April 7, 1983); Harper and Row Publishers v. Tyco Copy Service, 1978-1981 CopyRiGHT 
L. Rep. (CCH) ¢ 67,416 (D. Conn. 1981); Basic Books, Inc. v. Gnomon Corp. 1978-1981 
Copyricut L. Rep. (CCH) ¢ 25,145 (D. Conn. 1980). 
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of the fair use exception to a copyright holder’s exclusive rights, these 
minimum Guidelines could readily become maximum limitations to the 
right of fair use. 

It is likely that the long-standing practice of multiple copying for 
classroom use is still a wide-spread phenomenon on college and univer- 
sity campuses. Although some of the copying is no doubt legal, some of 
it may be illegal under current copyright provisions. Even among pro- 
fessors who have an incomplete understanding of the provisions of the 
federal copyright laws, there are those who make every effort to comply 
with their personal conceptions of the law, there are those who disregard 
the law, and there are those who seek to evade the law in a variety of 
ways: ‘I simply lend the articles to a student in the class and I don’t 
ask what is done with them.”’ 

Is it legal for a professor to lend her personal copy of a journal to 
a student so that a particular article can be copied for the student’s use? 
What if the professor instead lends the student her personal photocopy 
for the same purpose? What if the student decides to make multiple copies 
of an article from the journal or from the photocopy to distribute to other 
members of a class taught by the professor? 

Some professors who seek to disseminate information to students have 
sought (without permission or payment) to avoid the problems implicit 
in these questions by placing photocopies of journal articles, or the jour- 
nal itself, on the library reserve shelf. This solution is fraught with similar 
problems: Can the professor submit his personal photocopy to the library 
without permission of the copyright holder? Can the professor first make 
an added copy for his own use? Can the library photocopy the article from 
its own collection or request it through inter-library loan for reserve pur- 
poses? If any of these means of dissemination are legitimate (without 
approval of the copyright holder), can more than one copy be placed on 
reserve for the use of a large class? 

Before outlining an approach to dealing with the types of questions 
elicited by the Copyright Act, data derived from an informal survey of 
seventeen publishers will be used to suggest the problems college and 
university professors may encounter when they attempt to provide the 
most effective education to their students. For those professors who seek 
to abide by copyright provisions, but are not satisfied with providing 
limited access to journal articles through library reserve mechanisms, it 
may be necessary to seek permission from copyright holders in order to 
use multiple copies of journal articles in the classroom. 


III. UsinG SCIENTIFIC ARTICLES IN A COLLEGE CLASSROOM: A CASE STUDY 


Survey data were obtained from correspondence sent and received 
on behalf of a professor who desired the use of a set of articles for a course 
in the Spring of 1983. The particular course was an advanced science 
seminar taught to undergraduate premedical majors at a liberal arts col- 
lege. In addition to a textbook purchased by twenty-five students for under 
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fifteen dollars, the purposes and nature of the course made it necessary 
for the students to read a large number of recently published articles. The 
instructor’s intent was to teach the students not only the substance of the 
articles but how to read and evaluate recent scientific and medical research. 
Because students needed access to the actual articles, this example 
illustrates a situation where the usual distinction between ideas (which 
are not subject to copyright protection) and the expression of ideas (which 
generally is subject to copyright)?” does not solve the professor’s problem. 

Rapid scientific advances led the instructor to select primarily articles 
published between 1972 and 1982. Most of the ninety-seven articles 
selected were relatively short, technical articles, averaging eight pages 
in length The longest article was thirty-five pages and the shortest only 
one page. One article was selected from a non-technical journal; the rest 
had been published in scholarly journals. 

Because the articles were selected well in advance of the course, which 
is the typical practice among college professors, their inclusion did not 
meet the test of spontaneity. This made requests to publishers for permis- 
sion to use them presumptively necessary. In all, seventeen publishers 
were contacted by letter in the Fall of 1982. Two letters were returned 
with the notation ‘‘return to sender,’’ one letter was sent to the wrong 
publisher, and there were two instances of no response. An additional 
response was received, dated June of 1983, well after the course had been 
completed. 

Of the responses received, permission was given without charge by 
nine publishers to use forty-nine articles. Charges were made, primarily 
for permission to copy and use the articles rather than for reprints, by 
eight publishers of forty-three articles. Despite the informality of this 
survey, these results are strikingly similar to the results of studies included 
in the 1983 Report of the Register of Copyrights.2* Of the U.S. publishers 
of scholarly, scientific, and technical (SST) journals who received requests 
for permission to make photocopies in 1980, about 73% of the sample 
reported that they granted all requests in full; about 56% of these permis- 
sions required no payment.?° 

When charges were imposed by publishers in the informal survey, 
they ranged from $.02 per page per student to $1.75 per page, with the 
average cost per page being $.35. Of the nine publishers not requesting 
payment for the use of articles, three were professional organizations, five 
were private publishing companies, and one was a university press; the 
eight publishers requesting payment were private publishing companies 





27 17 U.S.C. § 162(b); see text accompanying note 14 supra. 

28 REPORT OF THE REGISTER OF COPYRIGHTS: LIBRARY REPRODUCTION OF COPYRIGHTED WORKS 
(17 U.S.C. 108) (January 1983) (available from NTIS, U.S. Dept. of Commerce, 5285 Port 
Royal Rd., Springfield, Va.—order number PB8314239) [hereinafter cited as Register’s 
Report]. 

29 Id. at Appendix I (King Research Report), at p. 4-31. 
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with no professional affiliation. While two publishers limited the number 
of multiple copies that could be made by the instructor to twenty-five and 
thirty, respectively, reflecting the number of students enrolled in the 
course, one publisher of a total of three articles asked for payment to 
reproduce a minimum of 100 copies even though permission was requested 
for only twenty-five. Charges of $.15 per page per student were requested 
for multiple copies of a scientific article authored by the instructor. 

If the instructor had chosen to make multiple copies for use ir the 
course, as was the original intention, the per-student cost would have 
been $108 for permission to use the articles and an additional $25 for 
copying costs. Assuming the department or the college were able to absorb 
the costs for the twenty-five students involved, the total expenditure for 
this one-time use would have been over $3,000. Because it was not thought 
feasible for either the students or the college to pay the charges, the in- ~ 
structor duplicated and provided free of charge to the students only the 
articles requiring no payment and made arrangements for the other articles 
to be placed on reserve in the library. All twenty-five students in the course 
found it necessary to make their own copies of the articles because of fre- 
quent classroom references to particular substantive details, tables, figures, 
and research methods. While it is the policy of the instructor’s depart- 
ment to notify publishers of decisions not to make multiple copies, the 
instructor reported that an occasional publishing company specifically 
requests verification that multiple copies of the article have not been used. 

Although the original intent of the copyright law was to ‘‘restate the 
present judicial doctrine of fair use,’’ which many observers believe to 
be more liberal than the Guidelines (if not the iaw) suggest, and not to 
‘“‘change, narrow, or enlarge it in any way,’’*° it takes no more than one 
example to illustrate the dilemma professors face: The manner in which 
some educators (and many publishers) are interpreting the copyright law, 
and particularly the well-disseminated Guidelines,*1 may be doing a 
substantial disservice to American higher education. The availability of 
multiple copies in the case study described above was necessary to 
accomplish course objectives. Multiple copying, arranged by the instruc- 
tor and paid for by the institution, would have been the most efficient 
and cost-effective means of providing the materials. Because paying re- 
quested costs to publishers was not economically feasible in this not-for- 
profit educational situation, and because the students would not have pur- 
chased the materials from publishers, the resulting compromise merely 
shifted the cost and the burden of copying to the students. The publishers 
did not directly benefit (though students certainly gained familiarity with 





30 S. Rep. No. 473, 94th Cong., 1st Sess. 62 (1975). See also H.R. REP. 1476, supra 
note 21, at 66. 

31 See text accompanying note 21 supra for a discussion of the Guidelines, which 
are reproduced in Appendix ‘‘A,’’ infra. 
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their journals—a significant value in itself), not because anyone desired 
to deny them profits, but because of economic constraints. 

Mawdsley and Permuth note that ‘‘[rjather than allowing the learn- 
ing process to be defined by the planned creativity of the teacher, the 
present copyright scheme now appears to be moving toward a limitation 
of that process to the confines of a particular textbook.’’? With regard 
to scientific and medical research, which generally is not available in text- 
books, it is also significant that much of this work is produced by 
academics who, because of institutional reward structures and substan- 
tial public subsidies, neither seek nor desire economic reward; in fact, 
professors sometimes pay production costs. Thus, they promote the same 
public purposes sought to be achieved by copyright law, without the 
necessity of statutory protection for property interests. That ownership 
of intellectual property may be a necessity for those who disseminate 
scholarship needs to be tempered by an understanding that there would 
be less scientific knowledge to disseminate if it were not for the vast public 
subsidy of scholarly efforts. A system that does not permit the creators 
of knowledge and their students (the future creators of knowledge) to 
benefit, in non-economic ways, may not be in the long-term public in- 
terest. Despite the opinion of the Association of American Publishers that 
copyright infringement in higher education is ‘‘widespread, flagrant, and 
egregious,’’?? it is doubtful that most professors resort to multiple copy- 
ing if alternative efficient and economically feasible methods are available 


for obtaining necessary educational materials; and even when professors 
do copy, it may be fair use. Nevertheless, with the threat of personal and 
institutional liability,3+ it is likely that many instructors and institutions 
are taking a conservative approach to multiple copying for educational use. 


IV. THE NEw York UNIVERSITY SETTLEMENT: 
A CONSERVATIVE APPROACH TO MULTIPLE COPYING 


On April 14, 1983, New York University (NYU) and nine individual 
faculty members entered into a consent agreement with nine publishing 
companies, resolving a judicial dispute that had begun in December of 
1982.35 The publishers had alleged that New York University faculty had 
violated federal copyright provisions by securing and distributing to their 
students copyrighted materials without the consent of copyright owners. 





32 Mawdsley & Permuth, Multiple Photocopying in Educational Institutions, 10 NOLPE 
Scu. L.J. 18, 24 (1981). 

33 Statement of Allan Wittman, Chairman of the AAP’s copyright committee, quoted 
in CHRON. OF HicHER Epuc., Jan. 5, 1983, at 26, col. 1. 

34 News reports have indicated that the AAP will not hesitate to institute judicial 
proceedings against individuals and institutions. Id. at 27, col. 4. See text accompanying 
notes 40-42 infra. 

38 Addison-Wesley Publishing Co., Inc. v. New York Univ., 82 Civ. 8333 (S.D.N.Y. 
Apr. 7, 1983) (consent decree). 
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More specifically, the complaint alleged that the professors regularly 
caused the making and sale to their students of multiple copies of 
copyrighted works or ‘‘substantial portions thereof.’’ The complaint 
specifically listed ten books, three book chapters, and four articles that 
had allegedly been illegally copied;* it did not specify what portion of 
the individual works was copied or how many copies were made. 

In resolving this dispute, New York University agreed to adopt, im- 
plement, and publicize a particular policy statement on multiple copying 
for classroom use; to advise the publishers regularly regarding various 
agreed-upon publicity measures; and to ensure compliance with the policy 
by promptly investigating alleged violations and ‘‘taking appropriate 
action,’’ when necessary, ‘‘consistent with remedial and disciplinary 
actions taken in respect of violations of other important University 
policies.’’?”? Furthermore, the university agreed to investigate and inform 
the publishers of actions taken pursuant to future violations or alleged 
violations noted by the publishers themselves (or by the Association of 
American Publishers); nonetheless, the publishers were to remain free to 
sue individual faculty. 

The parties agreed that the policy statement would be followed at 
least until January 1, 1986, absent a negotiated change. Entitled ‘‘Policy 
Statement of Photocopying of Copyrighted Materials for Classroom and 
Research Use,’’3* it provided, in part, that faculty would follow the ‘‘Agree- 
ment on Guidelines for Classroom Copying in Not-For-Profit Educational 
Institutions.’’ (See Appendix A.) (These guidelines contain the tests of 
brevity, spontaneity, and cumulative effect discussed avove.**) Pursuant 
to the policy, faculty would be asked to determine whether or not proposed 
copying fell within the Guidelines, and, if it did not, would be obliged 
to seek written permission from the copyright holder before proceeding. 
If a negative or unsatisfactory conditional response were received, the 
faculty member would have the opportunity to consult with university 
legal counsel. If counsel agreed that the proposed use would be legal, 
the individual faculty member would be protected if infringement were 
later proven. 

On June 10, 1983, about two months after the New York University 
dispute had been settled, Townsend Hoopes, President of the Association 
of American Publishers (AAP), wrote to college and university ad- 
ministrators.4° Enclosing the New York University Policy Statement (in- 
cluding the Guidelines for Classroom Copying), he urged administrators 





36 Id. at 3-17 (S.D.N.Y. Dec. 14, 1984) (complaint). 

37 Id. at 5 (consent decree). 

38 Id. at Exhibit A (attached to consent agreement). 

38 Supra note 21 and accompanying text. 

Letter from Townsend Hoopes to college and university administrators (June 10, 
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to give ‘‘serious attention’’ to the statement for the purpose of influenc- 
ing the policies of their institutions. He cautioned that the policy was 
not intended to ‘‘prohibit the photocopying of copyrighted works for 
educational purposes, but to make photocopying subject to reasonable and 
lawful limits.’’*1 He urged that the policy statement be adopted by the 
institutions contacted, and made clear, in closing, that ‘‘[t]hrough this 
Association (AAP), publishers will be actively pursuing the goal of for- 
mal undertakings and assured copyright compliance by the university com- 
munity as a whole.’’? It has been reported elsewhere that ‘‘[c]olleges and 
universities throughout the country responded to the [NYU] settlement 
by implementing copyright policies similar to those required at NYU.’’*? 

The policy approach suggested by the AAP was vociferously opposed 
by professional library associations, among them the Association of 
Research Libraries. In a briefing paper** prepared after the NYU case and 
the AAP letter, the Association of Research Libraries argued, contrary to 
the AAP’s suggestion that the NYU policy statement be adopted by other 
colleges and universities, that ‘‘a better guide to what is permissible and 
appropriate in the context of higher education’’ might be found in policies 
based on the American Library Association’s model policy. ‘“This policy 
provides a more realistic approach to a university’s need to disseminate 
meaningful and current information in its instructional program than do 
the arbitrary quantitative standards proposed by the ad hoc Commit- 
tee/AAP/Authors League guidelines.’’45 

The copyright policy of the American Library Association (ALA), 
prepared by ALA legal counsel Mary Hutchins and others, interprets the 
Section 107 fair use provisions of the Copyright Act of 1976 as they apply 
to research, classroom, and library reserve uses.** The model policy sug- 
gests that faculty ‘‘should not feel hampered’’ by the Guidelines adopted 
in the New York University settlement but should, nevertheless, ‘‘attempt 
a ‘selective and sparing’ use of photocopied, copyrighted materials.’’4” 
The policy outlines classroom and library reserve practices, using the prin- 
ciple that such practices not have a negative impact on the market for 
copyrighted materials. While not entirely avoiding problematic numerical 
guidelines, the ALA policy’s conception of the library reserve operation 
is that it is an extension of the classroom. By faculty request, up to six 





41 Id. at 2. 

42 Id. 

43 Miller, Copyright in 1982 in BowKER ANNUAL OF LIBRARY AND BOOK TRADE INFOR- 
MATION 44, 46 (1984). 

44 ASSOCIATION OF RESEARCH LIBRARIES, REPRODUCTION OF COPYRIGHTED MATERIALS FOR 
CLassroom Use: A BRIEFING PAPER FOR TEACHING FACULTY AND ADMINISTRATORS (Although 
not dated, from its contents it is clear that the briefing paper appeared subsequent to 
the NYU litigation and the AAP letter.) [hereinafter A Briefing Paper]. 

45 Id. at 4. 

46 ALA Model Policy, supra note 23. 

47 A BRIEFING PAPER, at 11. 
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copies of an article, a book chapter, or a poem copied from the library’s 
own collection may be placed on reserve for student use. Even though 
many questions are left unanswered, the policy provides an approach to 
their resolution that is tailored to the needs of higher education. The 
preface to the ALA policy states: 


Too often, members of the academic community have been reluctant or hesi- 
tant to exercise their rights of fair use under the law for fear of courting 
an infringement suit. It is important to understand that in U.S. law, copyright 
is a limited statutory monopoly and the public’s right to use materials must 
be protected.** 


It is important for professors to use their statutory fair use rights because, 
as the ALA has said (quoting a former U.S. Register of Copyrights), ‘‘If 
you don’t use fair use, you will lose it.’’*° Despite the aggressive position 
taken by the Association of American Publishers, there have been few 
suits against college professors and, in recent history, no professors have 
been held personally liable for copyright infringement. It is likely that 
much of the copying initiated by college professors is legitimate fair use, 
making the copying of materials for educational use a much safer endeavor 
than some professors may now believe. 


V. THE LIBRARY RESERVE OPERATION: A SOLUTION TO THE DILEMMA OF 
INFORMATION DISSEMINATION? 


For professors who turn to library reserve in order to solve the prob- 
lem of making journal articles accessible to students, the first question 
that arises is whether reserve practices are governed by Section 108 of 
the Copyright Law (See Appendix C), covering reproductions by libraries, 
or whether they are governed by the Section 107 fair use provisions. Sec- 
tion 108(d)(1), which is relevant to that question, would allow most col- 
lege and university photocopying, 


from the collection of a library or archives where the user makes his or her 
request or from that of another library or archives, of no more than one article 
[from a] periodical issue...if (1) the copy...becomes the property of the user, 
and the library or archives had no notice that the copy...would be used for 
any purpose other than private study, scholarship, or research....5° 


According to the Report of the Register of Copyrights: Library 
Reproduction of Copyrighted Works (17 U.S.C. 108),5* transmitted to Con- 
gress by the then Register of Copyrights, David Ladd, on January 5, 1983, 





Id. at preface. 

Id. 

17 U.S.C. § 108(d)(1). 

Register’s Report, supra note 28. 
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the issue of placing copies or multiple copies of journal articles on reserve 
for student use ‘‘did not receive great attention.... Thus one is left with 
the statutes alone for guidance.’’5? Because copying for reserve purposes 
is ‘‘not addressed by Section 108,’’5 according to the Report, the ques- 
tion of reserve practices must be resolved by reference to the fair use pro- 
visions of Section 107. 

The exclusive application of Section 107 to reserve operations has 
not been clear to some librarians** and may account, in part, for the com- 
mon practice of giving to the professor, at the end of the term, articles 
that libraries may have copied from their collections or received through 
interlibrary loan (ILL) and placed on reserve at a professor’s request. Even 
though such copying (if accomplished pursuant to Section 108) is done 
to meet the request of a professor-user, it will be used for purposes other 
than the professor’s ‘‘private study, scholarship, or research’’®® if it is 
placed on reserve. To argue that the professor’s students will use the copy 
for their ‘‘private study’’ would certainly stretch congressional intent, par- 
ticularly since Congress did not address reserve room operations. In 
addition, if the practice of giving reserve items to the professor at the end 
of the term is meant to comply with the Section 108(d)(1) requirement 
that the copy become ‘‘the property of the user,’’ it ignores the express 
provision in the same section that the library may not solicit from in- 
terlibrary loan or make the copy in the first instance—under Section 108—if 
the library has notice that it will ‘‘be used for any purpose other than 
private study, scholarship, or research....’’5* Assuming then, in confor- 
mity with the Register’s Report, that reserve practices are governed 
primarily by Section 107, what are the limits and the scope of a library’s 
authority to make, solicit, or accept from a professor photocopied materials 
for reserve? 

Controversy has existed over whether a library may acquire a reserve 
copy of an article through ILL under the fair-use provision of Section 107. 
A house report states that ‘‘Section 108 authorizes certain photocopying 
practices which may not qualify as a fair use.’’5”? Not surprisingly, 
librarians and publishers have not always agreed on the relationship bet- 
ween Sections 107 and 108, librarians arguing that they may, at times, 
do more of the types of copying authorized under Section 108, basing 
their justification on the fair use provisions of Section 107. The Report 
of the Register of Copyrights says that ‘‘[t]he Copyright Office does not 
believe that Congress intended that there should never be fair use photoco- 





52 Id. at 108. 

53 Id. at 109. 

54 See id. 

85 17 U.S.C. § 108(d)(1). 

56 Id. 

57 H.R. Rep. No. 1476, supra note 21, at 74 (emphasis added). 
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pying ‘beyond’ Section 108.’’5* However, the Report concludes that ‘‘all 
ILL copying, a form of systematic copying lawful only via the [Section 
108] proviso, could not be a fair use.’’5* In view of this definitive conclu- 
sion, while not uncontroversial,®° a library probably should not request 
a copy of an article through ILL for reserve purposes. 

Another question that arises concerning the ILL problem is whether 
or not Copyright Law would permit a professor to request a copy of an 
article for actual or potential reserve purposes, knowing that it might be 
obtained through ILL. Because Section 108 does not place an obligation 
on the library to ascertain the reason for a professor’s request, and the 
professor’s request itself would be governed by Section 107 (which allows 
reproduction for teaching purposes),** Section 107 would appear to sanc- 
tion such a request. Presumably, the library would obtain the copy 
(possibly from ILL under Section 108) and give it to the professor who 
would then or later submit it to the reserve room for student use. The 
only argument that would seem to preclude such a result would be that 
a copy legally obtained by the professor under Section 107, and by the 
library as an agent for the professor under Section 108, is only condi- 
tionally owned or merely conditionally possessed by the professor. Such 
an argument is at least impractical since in many instances the professor 
who secures an article from the library may not know precisely where 
the copy was acquired—or when—and will certainly regard it as his or 
her property. 

Although the problem of ownership is beyond the scope of this arti- 
cle, it illustrates again the considerable difficulty faced by professors and 
others in interpreting the complexities of the Copyright Act. Since ‘‘the 
owner of a particular copy...lawfully made’’ can ‘“‘seli or otherwise dispose 
of possession of that copy...,’’®? it could be argued that if a professor owns 
a copy obtained under Section 107, it could be sold—a result probably 
not intended by Congress. In dealing with the question of ‘‘ownership’”’ 
of copies, Melville Nimmer notes that copies secured by libraries under 
Section 108 must become the ‘‘property of the user.’’*? Although the term 
‘‘ownership’”’ is not defined in the law itself, it seems reasonable to con- 
clude that the professor who obtains a copy of an article from a library 
becomes the owner—at least for purposes not i*. onsistent with Section 





58 Register’s Report, supra note 28, at 96. 

59 Id. at 98. 

60 At least one commentator has come to the opposite conclusion: ‘‘[T]he proviso 
portion [of Section 108(g)(2)] makes clear the validity, under the fair use doctrine, of 
‘interlibrary loans’ that are not intended as a ‘substitute for a subscription to or purchase 
of a work.’’’ Cardozo, supra note 2, at 73. 

61 See M. NIMMER, supra note 4, at § 8.03{E][2][d]. The warning that a library must 
place on copied works says that photocopies may be used for purposes not in ‘‘excess 
of ‘fair use.’’’ 37 C.F.R. § 201.14(b) (1983); See Appendix ‘‘D.’’ 

62 17 U.S.C. § 109{a). 

63 M. NIMMER, supra note 4, at Sec. 8.03{E][2]{b]. 
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107. If this is true, the professor might be able to reproduce and distribute 
copies for a variety of fair use purposes, whether those purposes were 
the professor’s, a student’s, or someone else’s. 

The uncertainties evident in the above analysis are magnified when 
one considers the statutorily prescribed warning notice that must be 
displayed and included on order forms ior library materials—whether those 
materials come from the library’s own collection or from ILL.** (See 
Appendix D.) The notice must say that one of the conditions under which 
a library may make a copy is that ‘‘the photocopy or reproduction is not 
to be ‘used for any purpose other than private study, scholarship, or 
research.’’65 This would seem to oblige the library to ascertain the pro- 
fessor’s motive for the request and to preclude the use of a copy for other 
purposes. The very next sentence of the notice says, however, that ‘‘[iJf 
a user makes a request for, or later uses, a photocopy or reproduction for 
purposes in excess of ‘fair use,’ that user may be liable for copyright in- 
fringement.’’** The implication is that the copy can be used for fair use 
purposes—which include teaching, and which are not limited to private 
study, scholarship, or research. 

The question of libraries copying from their own collections for reserve 
use has not been controversial—at least when only one article or contribu- 
tion from a given source has been made. Although Section 107 would 
seem to permit a library to copy from its collection for reserve teaching 
purposes—despite the notice discussed above, the Register’s Report does 
not clarify this issue, except by implication. The Report says that a copy 
received through ILL and intended for reserve is ‘‘different from ‘in house’ 
reserve photocopying’’;*”? the latter presumably is accomplished 
legitimately by the library as an agent of the professor for ‘‘teaching’’ pur- 
poses pursuant to Section 107. 

With regard to multiple copying for reserve use, the Report concludes 
that ‘‘[t]he only time when multiple copying is clearly permitted...is multi- 
ple copying for classroom use, which is the subject of what are known 
as the ‘classroom guidelines’ (Guidelines].’’** Analogizing multiple 
copying for classroom purposes to multiple copying for reserve room use, 
the Report suggests that the same guidelines should apply—that is, the 
guidelines of brevity, spontaneity, and cumulative effect. Furthermore, 
‘‘[pJermission should generally be sought before making multiple reserve 
copies when no ‘original’ is owned by the library where the reserve copies 
will be stored.’’*® Thus, according to the Report, the only time when it 





17 U.S.C. § 108(d)(2). 

37 C.F.R. § 201.14(b). 

Id. 

Register’s Report, supra note 28, at 114. 
Id. at 109 (emphasis added). 

Id. at 114. 
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is reasonable to assume that multiple copies may be placed on reserve 
without permission and/or payment to the copyright holder is when they 
(1) meet the classroom guidelines, and (2) are obtained by the library or 
a professor from the library’s own collection. 

The Association of American Publishers, Inc. (AAP) and the Authors 
League of America (Authors League) have argued that library photocopying 
for teaching purposes, including reserve use, is governed exclusively by 
the Guidelines developed pursuant to Section 107.7° ‘‘The Classroom 
Guidelines establish standards for copying, either by or for the teacher. 
Librarians may therefore make copies for the teacher, to the same extent 
and subject to the same limitations that teachers themselves may make 
copies.’’”! While there may be no disagreement that fair use copying by 
librarians for teaching purposes must be congruent with the professor’s 
fair use right, the question of the scope and limits of a professor’s fair 
use copying is not as clear as the AAP and the Authors League assert. 

The controversy over the use of the Guidelines has been noted 
previously with respect to the multiple copying of articles for use in the 
classroom. The application of these Guidelines to the question of college 
and university reserve operations is even more problematic. First of all, 
the Guidelines concern ‘‘single copying for teachers’ and ‘‘multiple copies 
for classroom use’’; there is no evidence, on the face of it, that reserve 
uses were considered when the Guidelines were created. Furthermore, 
the Guidelines’ provisions with respect to ‘‘single copying for teachers’’ 
do not contain brevity limitations: ‘‘A single copy may be made...by or 
for a teacher at his or her individual request for his or her scholarly research 
or use in teaching or preparation to teach a class....’’”? Only the AAP and 
the Authors League appear certain that reserve copying by libraries or 
teachers—whether of single or multiple copies—is exclusively controlled 
by the Classroom Guidelines,”? including the requirements of brevity, spon- 
taneity, and cumulative effect. This view, importing the Guidelines to 
the making of even a single copy for reserve use, is highly restrictive (as 
is the multiple copying view expressed in the Report of the Register of 
Copyrights) and is in conflict with common practice. If the position of 
the AAP and the Authors League were accepted, it would effectively pro- 
hibit reserve room use of most materials unless permission from or pay- 
ment to the copyright owner were secured. Even if it were argued that 
permission costs would be minimal, the complexities involved in seek- 
ing and making advance payments would impose repeated and substan- 
tial burdens on professors and librarians. Furthermore, if the AAP/Authors 
League position were combined with the argument that the Guidelines 





AAP/Authors League Statement, supra note 25, at 12. 
71 Id. at 18. 
72 Guidelines, supra note 21. See Appendix ‘‘B.”’ 
73 See AAP/Authors League Statement, supra note 25, at 18 (under heading ‘‘Library 
Copying for Teachers’’) and 20 (questions 23 & 26). 
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should control multiple copying for classroom use, the effective and effi- 
cient dissemination of information to students would be severely curtailed. 
It is, thus, necessary to turn again to the Copyright Act itself, and to the 
interpretations of others, for an approach to information dissemination 
that might better serve the needs of professors and students in higher 
education. 


VI. SECTION 107 AND CONGRESSIONAL INTENT 


Section 107 of the Copyright Act says that ‘‘the fair use of a 
copyrighted work...is not an infringement of copyright.’’’* Specifically 
delineated as encompassed within the concept of ‘‘fair use’’ is ‘‘reproduc- 
tion in copies...for purposes such as teaching (including multiple copies 
for classroom use)....’’’5 If reserve room operations support the teaching 
function (as many professors, librarians, and others assume is true), and 
if reserve room practices otherwise comport with Section 107, it would 

seem that both single and multiple copies of copyrighted works legitimate- 
ly may be placed on reserve without payment or permission. For classroom 
use as well as reserve use, the following factors, taken verbatim from Sec- 
tion 107, would need to be considered in each case: 


(1) the purpose and character of the use, including whether such use 
is of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work.”* 


The most important fair use considerations wii: often be the purpose 
of the use and ‘“‘the effect of the use upon the potential market for or value 
oi the copyrighted work,’’”” which may account for the suggestion in the 
Report of the Register of Copyrights that receiving copies for reserve pur- 
poses through ILL is ‘‘different’’”* from making a photocopy of a journal 
article, for example, from a journal the library owns. 

For professors, their non-profit educational use of copyrighted 
materials will be unproblematic; determining the economic effect of the 
use arguably could be more difficult. Is one to consider the actual effect 
of multiple copying, including whether or not particular students could 
be expected to purchase journals or pay for permissions? Is one to con- 
sider the probable effect? The possible effect? The hypothetical effect of 





7417 U.S.C. Sec. 107. 

75 Id. 

76 Id. at 107(1)-(4). 

77 See Freid, Fair Use and the New Act, 22 N.Y.U.L. Rev. 497, 499 (1976-77). See 
M. NIMMER, supra note 4, at 13.05[A][4] (market effect a central factor). 

78 See Register’s Report, supra note 28 and text accompanying note 67 supra. 
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extending such a use to all possible users?7® In the informal survey dis- 
cussed above, it was thought that a student could not have been expected 
to pay permission fees of $108 (with some per page costs ranging as high 
as $1.75). Neither professors nor students have any control over these costs 
and, in most cases, might simply have to do without needed materials. 

Looking beyond the classroom are we to consider the economic deci- 
sion that makes journals, books, or reprints unavailable? Or that makes 
a book available only in an expensive hard-bound edition? If copying for 
reserve use is contemplated, are we to consider that libraries are often 
charged much higher subscription prices for serials than are individuals? 
On the other hand, how is a publisher to tailor subscription costs to poten- 
tial aggregate use or judge whether permission costs may be burdensome 
in particular situations? 

While the Supreme Court has recently said that actual harm need not 
be proven, and that probable future harm must be demonstrated where 
the use is non-profit, the advice it has given falls short of clarifying whether 
evidence of harm must take account of particular contexts: 


A challenge to a noncommercial use of a copyrighted work requires proof 
either that the particular use is harmful, or that if it should become 
widespread, it would adversely affect the potential market for the copyrighted 
work. Actual present harm need not be shown; such a requirement would 
leave the copyright holder with no defense against predictable damage. Nor 


is it necessary to show with certainty that future harm will result. What 
is necessary is a showing by a preponderance of the evidence that some 
meaningful likelihood of future harm exists. If the intended use is for com- 
mercial gain, that likelihood may be presumed. But if it is for a noncommer- 
cial purpose,the likelihood must be demonstrated.*® 


While the admonition of ‘‘some meaningful likelihood’’ of harm seems 
to entail a contextual analysis, when the Court suggests extrapolating to 
a hypothetical widespread use, contextual particularities are likely to be 
lost and the possibility of fair use eviscerated. 

For educational endeavors, a non-contexual analysis is inconsistent 
with much photocopying that is expressly permitted under Section 107. 
If a professor, for example, made a copy of a chapter from a book for 
teaching or research, the market value of the book necessarily would be 
diminished by its cost. If one were to generalize this behavior across 
countless numbers of professors, the hypothetical market effect could be 
great. Nevertheless, Congress apparently felt that it was not reasonable, 





79 Melville Nimmer argues that it is a mistake to consider economic effect in isola- 
tion: ‘‘The factor rather poses the issue of whether unrestricted and widespread conduct 
of the sort engaged in by the defendant (whether in fact engaged in by the defendant 
or by others) would result in a substantially adverse impact on the potential market for 
or value of the plaintiff’s work.’’ M. Nimmer, supra note 4, at Sec. 13.05[A][4]. Accord, 
Sony, 464 U.S. 417, 450-51 (1984); MacMillan v. King, 223 F. 862, 868 (D. Mass. 1914). 

80 Sony, 464 U.S. at 451. 
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from a public policy point of view, to force the purchase of an entire 
volume when only a small portion was useful. If effect on market value 
is not evaluated contextually (e.g., What is the probability that a particular 
user would simply forego access?), the doctrine of fair use could cease 
to serve the underlying purposes of copyright. As the case study of the 
science course suggests, multiple copying often will not have a negative 
effect on the value cf copyrighted works. Where permission costs are great, 
professors will forego multiple copying or will select other materials. 
Students will suffer the negative effects because they will bear the burden 
of copious note-taking, photocopying, and/or using materials of lesser 
educational value. 

The leading case on educational photocopying, Williams & Wilkins 
v. United States,** supports a contextual approach to determining market 
effect. In that case, the court approved the large-scale library photocopy- 
ing of articles from scientific journals for scholarly purposes, finding no 
proof of actual] or potential economic harm to the publisher-plaintiff.®2 
If the government libraries involved in the suit had been unable to supply 
requested copies to users, the court was ‘‘convinced that medicine and 
medical research...[{would be]...injured....’’*? It appears that in the absence 
of clear legislative guidance, the court was prepared to broadly construe 
the permissible scope of fair use library photocopying for scholarly pur- 
poses.** The emphasis the court gave to the public interest is consistent 
with the finding that, before and after Williams & Wilkins, the public in- 
terest has been the most pervasive, non-statutory fair use consideration.*® 
Solicitude for the public interest is also consistent with the general judicial 
reluctance, most recently expressed by the Supreme Court,®* to expand 
even public-benefit monopolies without clear legislative guidance. 

Melville Nimmer has argued that this ‘‘landmark case’’ was ‘‘seriously 
in error’ because it denied liability where actual damages could not be 
proven.®*” Furthermore, according to Nimmer, the court’s conclusions 
regarding lack of damages rested on the conjecture that researchers would 
give up access to materials, in many cases, if the photocopying at issue 
were halted.** Although the Williams & Wilkins case was decided before 
the effective date of the new Copyright Act, Nimmer’s argument regard- 
ing damages is equally applicable to the present law. In answer to his 





81 Williams & Wilkins Co. v. United States, 487 F.2d 1345 (Ct. Cl. 1973), aff’d by 
an equally divided court, 420 U.S. 376 (1975). 

82 Id. at 1354, 1359. 

83 Id. at 1354. 

84 Id. 

85 Walker, Fair Use: The Adjustable Tool for Maintaining Copyright Equilibrium, 
43 La. L. REV. 735, 754 (1983). 

86 See Sony, 464 U.S. at 431. 

87 M. NIMMER, supra note 4, at § 13.05(E][4J[c]. 

88 Id. 
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objections, it can be said that proof of damages—whether actual, poten- 
tial, or hypothetical was not and is not necessarily conclusive on the issue 
of fair use. There are other fair use considerations, many of which are 
now enumerated in Section 107, and even these do not include all 
judicially applicable criteria.*® More importantly, if conclusions of 
economic harm or lack thereof must be based on conjecture, it is probably 
not unreasonable to favor educational and scholarly use, which more 
directly promotes the underlying purposes of copyright than does 
economic protectionism.®° Nevertheless, facts are certainly needed, in these 
types of situations, as elsewhere, if the copyright scheme is to survive 
the onslaught of new technologies while serving essential public purposes. 
Copyright protection itself is based on the conjecture that economic pro- 
tectionism is necessary to promote knowledge production and dissemina- 
tion.®1 Evidence could help to prove or disprove the suggestion that this 
may not be true in the context of higher education. 

There is no doubt that considerable uncertainty exists regarding what 
Congress actually intended by the fair use provisions of Section 107. As 
stated in a House Report, ‘“‘The specific wording of Section 107...is the 
result of a process of accretion, resulting from the long controversy over 
the related problems of fair use and the reproduction (mostly by photo- 
copying) of copyrighted material for educational and scholarly pur- 
poses.’’®? As one commentator has noted: ‘“The principle reason for Con- 
gress’ failure really to define fair use...is the disorienting impact of 
photocopying and phonorecording technology.’’® But despite this failure, 
the ‘‘process of accretion,’’ and the explicit congressional approval of 
restrictive guidelines, it is difficult to believe that Congress intended for 
the Guidelines it approved to nullify the special attention it had given 
to non-profit educational use, including approval of multiple copying for 
the classroom. In responding to those organizations that disavowed the 
Guidelines as too restrictive in the context of higher education, a House 
committee noted that higher education representatives had been involved 
in their drafting and that the Guidelines themselves emphasized that 





89 The fair use provisions state that the ‘‘factors to be considered shall include 
thus suggesting that the enumerated factors are not inclusive. See 17 U.S.C. § 107 (emphasis 
added). 

°° With regard to copyright clearinghouses or a system of blanket licenses for libraries 
and schools, one commentator has said that ‘‘[i]t is entirely possible that a xeroxing charge 
high enough to yield a moderate revenue will at the same time discourage a sizable amount 
of photocopying, depriving users of the considerable benefits [to research and education] 
that the xerox machine can bring. Breyer, The Uneasy Case for Copyright: A Study of 
Copyright in Books, Photocopies, and Computer Programs, 84 Harv. L. REv. 281, 333 
n.212 (1970). 

91 Cf. Id. at 321 (economic case for copyright protection of books, including texts 
and scholarly works, is ‘‘weak’’). 

92 H.R. Rep. No. 1476, supra note 21, at 66. 

93 L. SELTZER, EXEMPTIONS AND FAIR USE IN THE 1976 CopyRIGHT ACT 21 (1978). 





530 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No. 4 


copying beyond what was outlined therein could be considered fair use.% 
Nevertheless, it seems clear, at the present time, that neither Section 107, 
nor the Guidelines’ approach of the AAP and the Authors League, nor 
the ALA policy approach will definitely enable one to answer all the ques- 
tions suggested by the hypothetical professors’ remark that she simply 
lends the articles she is using for a class to a student and doesn’t ask 
what use is made of them. In retrospect, because of the considerable con- 
fusion and lack of clarity surrounding Section 107 and the Guidelines, 
the questions seems inapt. In addition, the case study example of the pro- 
fessor who needed multiple copies of scientific journal articles illustrates 
that the adoption of the Guidelines advocated by the AAP and the Authors 
League (and incorporated into the NYU settlement) would be far too 
burdensome for many teaching situations. More importantly, that exam- 
ple suggests the probable futility of numerical guidelines or inflexible stan- 
dards for higher education in general. 

Congress was aware of the need for flexibility as it discussed the pur- 
pose of fair use: 


The statement of the fair use doctrine in section 107 offers some guidance 
to users in determining when the principles of the doctrine apply. However, 
the endless variety of situations and combinations of circumstances that can 
arise in particular cases precludes the formulation of exact rules in the statute. 
The bill endorses the purpose and general scope of the judicial doctrine of 
fair use, but there is no disposition to freeze the doctrine in the statute, 
especially during a period of rapid technological change. Beyond a very broad 
statutory explanation of what fair use is and some of the criteria applicable 
to it, the courts must be free to adapt the doctrine to particular situations 
on a case-by-case basis. Section 107 is intended to restate the present judicial 
doctrine of fair use, not to change, narrow, or enlarge it in any way.*5 


If the doctrine of fair use is ‘‘an equitable rule of reason,’’ as Con- 
gress has said, and if ‘‘each case raising the question must be decided 
on its own facts,’’** then it appears, in the absence of statutory clarifica- 
tion or revision, that judicial interpretations of fair use must guide pro- 
fessors’ attempts to disseminate information to their students. Lest higher 
education expect too much from the judiciary, however, it should be noted 
that ‘‘[Congress] has failed to articulate a coherent rationale for copyright, 
it has failed to define fair use,...and it has in the end tossed the fair use 
question, now thoroughly enmeshed in contradiction, back to the 
courts.’’97 


VII. THE JUDICIAL DOCTRINE OF Fair UsE 


It has been said that the judicial doctrine of fair use is ‘‘entirely 





H.R. Rep. No. 1746, supra note 21, at 72. 

Id. at 88; see also S. Rep. No. 473, at 62-63. 
Id. at 65; S. Rep. No. 473, supra note 30, at 62. 
L. SELTZER, supra note 93, at 17. 
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equitable and...so flexible as virtually to defy definition.’’®* Nevertheless, 
a theme often repeated by the judiciary is that a fair use must be a 
reasonable use. Fair use, which inevitably involves public policy con- 
siderations, allows those other than ‘‘the owner of a copyright to use the 
copyrighted material in a reasonable manner...notwithstanding the 
monopoly granted to the owner.’’®*® An examination of selected copyright 
cases spanning the last century and a half suggests that judicial deter- 
minations of reasonableness have varied according to the public versus 
private orientation of the judges involved in the various controversies. 

The notion of ‘‘fair use’’ emerged in the United States in the case 
of Folsom v. Marsh (1841),1°° where Justice Story considered the substan- 
tive identity of two similar works. Among the various factors that might 
preclude a finding of ‘‘studied evasions”’ or ‘‘piracy,’’ according to the 
Justice, were ‘‘the comparative use made in one of the materials of the 
other; the nature, extent, and value of the materials thus used; the objects 
of each work; and the degree to which each writer may be fairly presumed 
to have resorted to the same common sources of information....’’?%! In 
judging whether fair use had been made of a prior work, one necessarily 
had to consider not only the possibility that similarities might have oc- 
curred by chance but, if not, then the fairness of the secondary use in 
general. The issue for Justice Story was one of piracy or infringement versus 
fair use, although the term ‘‘fair use’’ did not appear in the legal literature 
until 1869.192 

In the Folsom case,1° the defendants (a writer and a publisher) ap- 
propriated 353 pages from a twelve volume, 6,763-page work on the life 
and writings of George Washington. The plaintiffs had a property interest 
in these materials (which consisted primarily of Washington’s letters) and, 
therefore, alleged that the verbatim copying constituted an injurious piracy. 
The defendants claimed that they had a “‘right to abridge and select’’; 
that their work was ‘‘original and new’’; and that the resulting two volume, 
866-page work did not constitute piracy.1°* In determining whether or 
not the defendants’ use was ‘‘a justifiable use of the original materials, 
[one that] the law recognizes as no infringement of the copyright of the 
plaintiffs,’’1°5 Justice Story looked to the quantity and the value of the 





98 Time, Inc. v. Bernard Geis Ass’n, 293 F. Supp. 130, 144 (S.D.N.Y. 1968). See 
also, Olson, Copyright and Fair Use: Implications of Nation Enterprises for Higher Educa- 
tion, 12 J. Cott. & U.L. 489 (1986). 

*9 Rosemont Enterprises v. Random House, Inc., 366 F.2d 303, 306 (2d Cir. 1966), 
cert. denied, 385 U.S. 1009 (1967) (quoting BALL, CopyriGHT AND LITERARY PROPERTY 260 
(1944). 

100 Folsom v. March, 9 Fed. Cas. 342 (C.C.D. Mass. 1841). 

101 Td. at 344. 

102 Lawrence v. Dana, 15 Fed. Cas. 26, 60 (C.C.D. Mass. 1869). 

103 Folsom, 9 Fed. Cas. 342. 

104 Td. at 347. 

105 Id. at 348. 
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taking. ‘‘[W]Je must often...look to the nature and objects of the selections 
made, the quantity and value of the materials used, and the degree in 
which the use may prejudice the sale, or diminish the profits, or supersede 
the objects, of the original work.’’°* Even though only a portion of the 
plaintiffs’ work was copied, Justice Story determined that the most in- 
teresting and valuable letters had been taken for the defendants’ work and 
that such copying, if engaged in by others, would destroy the value of 
plaintiffs’ copyright.1°” Although the purpose of the defendants’ use was 
not considered by the Justice, it is significant relative to later judicial 
developments that he expressed regret that his conclusion of infringement 
‘‘may interfere, in some measure, with the very meritorious labors of the 
defendants, in their great undertaking of a series of works adapted to school 
libraries.’’1* 

The judicial focus on the substantiality of the taking and the presumed 
detriment to private property interests continued in education cases and 
elsewhere through the middle of the twentieth century. In a case where 
a music teacher copied and rearranged a copyrighted song, for example, 
the court examined the copyright provisions and found ‘“‘little elasticity 
or flexibility.’’*°* Due to this perceived rigidity, injury generally was 
presumed from the appropriation, without proof of damages.'!° By the 
mid-1960s, however, a new perspective evolved that allowed certain types 
of potentially infringing uses to be declared reasonable and hence 
non-infringing. 

In Rosemont Enterprises v. Random House,‘ biographical informa- 
tion published in a magazine was later used by the defendant in a new 
work. The district court narrowly defined fair use, confining its applic- 
ability to ‘‘scholarly works written and prepared for scholarly au- 
diences.’’112 Based on this formulation, the court determined that the 
defendant’s commercial purpose precluded a finding of fair use, regardless 
of the nature of the work. The appellate court disagreed, finding that the 
arts and sciences should be defined broadly in those instances where the 
public derives a benefit from the second work.‘13 The court found that 
commercial motive or gain had no bearing on the consideration of public 
benefit,1* that there was no actual damage to the copyright owner as a 





Id. 

Id. at 349. 

Id. (dicta). 

Wihtol v. Crow, 309 F.2d 777, 781 (8th Cir. 1962). The court focused on the 
substantiality of the taking and noted that lack of intent to infringe could not mitigate 
the infringement if substantial portions of the work were copied. 

110 MacMillian Co. 223 F. at 867-68. A teacher made outlines for students covering 
the subject matter of a course. The court stated that continued use of the outlines ‘‘may 
well result in substantial damage’’ because students might think they need not use the 
book. Id. at 868. 

111 Rosemont, 366 F.2d 303. 

Id. at 306. 

Id. at 307. 

Id. 
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result of the secondary use, and that no competition existed between the 
parties.115 Therefore, in balancing the equities, the public interest was 
deemed of greater importance than potential damage to the copyright 
owner. 

The Rosemont case*'* illustrates the transition to a period where the 
courts were not eager to find infringement (without a showing of actual 
harm to the copyright owner) even in cases where the purpose of the use 
was patently commercial rather than scholarly or educational. When 
publication of the alleged infringing work entailed a public benefit, the 
courts did not infer harm to the copyright owner based on mere publica- 
tion, as they had in the past. Rather, the focus on public benefit tilted 
the scales toward a finding of fair use. Even in cases of large scale copy- 
ing, the earlier judicial focus on the substantiality of the appropriation 
was examined in light of the emerging public benefit theory.**” 

In the case of Williams & Wilkins v. United States,11* the publisher 
of medical journals brought an infringement action against a government 
agency due to the acts of two national libraries, the National Institute of 
Health Library (NIH) and the National Library of Medicine (NLM). NIH 
had an in-house photocopying operation where scholars could request 
copies of articles for their personal research endeavors. NLM had an inter- 
library loan program through which copies of hard-to-obtain articles could 
be secured. Although it was found that both services engaged in large- 
scale photocopying, the court held that the iterative and substantial use 
of copyrighted works did not preclude a finding of fair use where copy- 
ing served a public purpose and was limited in terms of the quantities 
provided and their intended uses. The court did not assume a negative 
impact on the value of the copyrighted works and did not 
“‘mechanically...hold that the amount of photoduplication proved...‘must’ 
lead to financial or economic harm.’’*'* The public interest has not always 
been determinative, however, even in non-commercial settings. 

In the case of Encyclopedia Britannica v. Crooks, 2° the plaintiffs were 
profit-making corporations that created educational materials and 
distributed them by sale, lease, or rental. These corporations brought an 
infringement action against a non-profit educational cooperative (BOCES) 
thai regularly videotaped copyrighted works appearing on television and 
later distributed them to the various schools comprising the cooperative. 
Although the court noted the liberal application of the fair use doctrine 





118 Td. at 310-11. 

116 Jd. 

117 Cf. Berlin v. E.C. Publications, 329 F.2d 541, 543 (2d Cir. 1964), cert. denied, 
379 U.S. 822 (1964) (parody found ‘‘worthy of judicial protection in the public interest’’). 

118 Williams & Wilkins, 487 F.2d 1345. 

119 Id. at 1359. Although three judges dissented, one distinguished this case from 
the situation where the multiple copying is for classroom use, and would probably have 
allowed the latter as a fair use. Id. at 1364 (Cowen, C.J., dissenting). 


120 Encyclopedia Britannica Educ. Corp. v. Crooks, 542 F. Supp. 1156 (W.D.N.Y. 
1982). 
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in non-commercial and non-profit educational settings,’21 it found that 
the BOCES’ large-scale videotaping service fulfilled the demand for and 
interfered with the marketability of the copyrighted materials. ‘“The 
massive scope of the videotape copying and the highly sophisticated 
methods used by the defendants in producing and distributing these copies 
cannot be deemed reasonable, even under the most favorable light of fair 
use for non-profit educational purposes.’’12 

The court distinguished the Encyclopedia Britannica case’ from the 
case of Williams & Wilkins‘2* primarily because of the demonstrated harm 
to the copyright owners. In the former case, unlike the latter, substantial 
copying fulfilled the demand for entire works, thus affecting potential 
profits. In addition, Encyclopedia Britannica intended to invest its profits 
in the creation of new films. Unlike the situation in Williams & Wilkins, 
where the creators of the articles were scholars, in the Encyclopedia Britan- 
nica case, a diminution in profits would directly affect the corporations 
that created the works and thus decrease their motivation to engage in 
the creative process.125 Other factors considered by the court included 
the ready availability of films as compared with journals'?* and the fact 
that the BOCES cooperative placed no limitations on the works copied 
at the request of teachers. In contrast, the copying permitted in Williams 
& Wilkins was limited to single copies of journal articles and to a specified 
number of individual or institutional requests per month.12” Despite many 
of these considerations, however, the Encyclopedia Britannica case appears 
to support the proposition that extensive and systematic uses that inflict 
significant and demonstrable financial harm (or potential harm)'2* will 
not be judicially approved, at least in situations where the public interest 
readily can be served by less intrusive arrangements. On the other hand, 
as Williams & Wilkins demonstrates, where there is no reasonable 
likelihood of harm to the owners of copyright, substantial, iterative uses 
may be permitted when they directly serve scholarly purposes.12° 

Nearly a century and a half of judicial decisionmaking in the United 
States has produced the new codified doctrine of fair use. The doctrine 
has evolved from mid-nineteenth century decisions that were private 
property-oriented to mid-twentieth century decisions that focused on 
general public benefit. In early cases, where the focus was on ‘‘piracy,”’ 





121 Td. at 1174. 

122 Td. at 1175. 

123 Td. at 1156. 

124 Williams & Wilkins, 487 F.2d 1345. 

128 Encyclopedia Britannica, 542 F. Supp. at 1178. 

126 Id. at 1177. Journals published within the last five years were considered widely 
available. Williams & Wilkins, 487 F.2d at 1349. 

127 Williams and Wilkins, 487 F.2d at 1348-49. 

128 Encyclopedia Britannica, 542 F. Supp. at 1173. 
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with all of its negative connotations, the substantiality of the taking and 
the corresponding presumed negative effect on the market value of the 
copyrighted work was the predominant consideration. It was not relevant 
that the alleged infringement directly produced substantial public benefit. 
Considerations of purpose were subordinated to the substantiality of the 
taking; and all substantial takings were banned, including those that 
directly enhanced education. At least by the mid-1960s, however, the 
judiciary turned its attention to the purpose of the alleged infringing use 
and, when the use was scholarly, presumed a measure of public benefit 
that was then balanced against alleged economic detriment. When the 
judicial focus shifted from private to public benefit, the question of the 
substantiality of the taking was correspondingly less relevant than the 
public purpose sought to be achieved. 

Even if a precise definition of fair use is still elusive, it appears that 
the judiciary has evolved an approach to the questions that gives serious 
attention to those uses that may directly benefit the public. The concern 
for the public interest demonstrated in the leading Williams & Wilkins 
case, 13° however, will not solve the copying dilemma faced by educators. 
Although college professors who are thought to have infringed copyrights 
can expect and hope for favorable treatment by the courts, it is hardly 
a reasonable solution to suggest reliance on the often cumbersome, pain- 


ful, and expensive judicial process to resolve an important n:ztter of public 
policy. 


VII. CONCLUSION—POSSIBLE SOLUTIONS TO THE COPYING DILEMMA 


Frustration with the inconclusivity evident in the Copyright Act, the 
Guidelines, and the survey of fair use case law is commonly reflected in 
the legal literature: ‘‘If ever an action by Congress has portended a ‘chill- 
ing effect’ on a legitimate activity, surely this Act and its guidelines are 
classic examples.’’31 A note in the Harvard Law Review concludes that 
the results of applying current copyright law in the context of new 
technologies ‘‘foreshadow either an unworkable scheme of copyright 
enforcement or a scenario in which social progress in the arts and sciences 
is inhibited.’’13? As copyright owners lose more control over knowledge 
dissemination, their interpretations of user’s rights are likely to become 
correspondingly more restrictive. If we value the underlying purposes of 
copyright, which may be served by freedom as well as control, a workable 
scheme is sorely needed. While the Harvard note stops short of recom- 
mending the abandonment of copyright, the solution it proposes deserves 
much more serious consideration than it is likely to receive. According 





130 Td. 

131 Cardozo, supra note 2, at 76. 

132 Notes, Toward a Unified Theory of Copyright Infringement for an Advanced 
Technological Era, 96 Harv. L. REv. 450, 454 (1982). 
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to the note, a unified and workable theory of copyright could be achieved 
by limiting an infringing use of a copyrighted work to that use which 
reproduces the work for commercial purposes: an iterative, commercial 
use. Iterative, non-commercial uses, like multiple copying of journal 
articles for the classroom or library reserve, would be non-infringing, as 
would an interactive commercial use such as parody, and all interactive 
non-commercial uses.133 

Other possible solutions to the problems educators have encountered 
include an exemption for non-profit educational purposes, a solution Con- 
gress has rejected in the past;1* legislative clarification of the scope of 
fair use in the educational context, which may need to be broadened if 
information dissemination is to be effective in higher education; and 
blanket copying licenses, which while administratively complex would 
at least have the virtue of making costs and profits public. In addition 
to these statutory solutions, the Copyright Office has made several non- 
statutory recommendations related to library reproduction of copyrighted 
materials.1*5 Among the recommendations was the encouragement of col- 
lective licensing arrangements, sometuing the American Library Associa- 
tion (ALA) does not wholly endorse because ‘‘[t]hey tend to erode fair 
use,’’ are administratively complex, are not comprehensive, and are 


unilaterally controlled (including fee-setting mechanisms).’’'** With regard 
to the recommendation that a surcharge on photocopying equipment be 
studied, the ALA has responded that most photocopying is not relevant 


to copyright and, when it is, may nonetheless be fair use.137 A further 
recommendation for a study of compensation schemes based on a sampling 
of photocopying impressions in various institutions was likewise opposed 
by the ALA on the grounds that such a system would be too costly relative 
to likely benefits.1** Among private initiatives, a promising though par- 
tial solution to the copyright problem is illustrated by the increasing 
number of law journals with specific editorial policies permitting multi- 
ple copying for non-profit educational use.13® Two commentators have 





133 Id. at 463-65. 

134 H.R. Rep. No. 1476, supra note 21, at 66-67. See also H.R. Rep. No. 83, 90th 
Cong., ist Sess. 31 (1967) (‘‘[DJestruction of incentives to authorship presents a serious 
danger’’ to education). 

135 Register’s Report, supra note 28, at 358-60. 

136 COMMENTS OF THE AMERICAN LIBRARY ASSOCIATION ON THE REPORT OF THE REGISTER 
OF COPYRIGHTS TO CONGRESS: LIBRARY REPRODUCTION OF COPYRIGHTED Works (17 U.S.C. § 
108 (1982)) 8 (June 1983) (available from the ALA, Washington Office). 

137 Td. at 9. 

138 Td. at 10. 

139 Among the law journals that allow non-profit educational photocopying under 
various specified conditions are: 

ALBANY LAW REviEW, Boston COLLEGE LAW REVIEW, CASE WESTERN RESERVE LAW REVIEW, 
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KENTUCKY LAW JOURNAL, MAINE LAW REVIEW, MARYLAND LAW REVIEW, SANTA CLARA LAW 
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concluded, nevertheless, that the only practical options for resolving the 
multiple copying problem in education are a complete educational 


exemption and a compulsory licensing system, providing for a yearly 
blanket fee.14° 


Clearly the simpler acd preferred course of action would be for Congress 
to amend the 1976 Copyright Act and create a specific exemption allowing 
multiple photocopying of copyrighted materials. But regardless whether Con- 
gress pursues the compulsory licensing or the exemption rule, the copyright 
scheme as it now exists is unacceptable. 4" 


For educators, the Copyright Act is unacceptable not because it lacks 
appropriate flexibility. Rather, its various interpretations, and particularly 
the endorsement by Congress of the restrictive Guidelines, have made its 
application unclear and unduly burdensome. To the extent that the posi- 
tion of the American Association of Publishers is accepted, the Copyright 
Act will impede effective education and knowledge production by im- 
posing unacceptable transaction costs on higher education. In the case 
study discussed at the beginning of this paper—and despite the position 
of many publishers—good arguments could be made that multiple copy- 
ing without permission or payment to copyright holders would have been 
within the ‘‘equitable rule of reason’’ embodied in Section 107. The co- 
pying was for non-profit purposes; the articles came from a variety of jour- 
nals that were owned by the professor or the institution; no more than 
three articles were selected from any one volume; and permission-to-copy 
charges were prohibitive under the circumstances. As often may be true 
in higher education, the imposition of charges for multiple copying merely 
made student access more costly and difficult rather than in any practical 
way negatively affecting the value of the copyrighted works. It might even 
be suggested that relatively free access to journal articles during the years 
of formal schooling may have long-term economic benefits to publishers; 
students of higher education will be the future producers uf knowledge, 
as well as continuing consumers. 

For those professors who are willing to help define the outer-limits 
of fair use in higher education, the Copyright Act exempts from fixed 
statutory damages, but not actual damages, an employee of a nonprofit 
education institution who ‘‘believed and had reasonable grounds for 
believing that his or her use of the copyrighted work was a fair use under 
Section 107.’’142 It should be noted that this is more than a subjective 
standard. Professors must have ‘‘reasonable grounds’”’ for their decisions, 
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and proof of fair use apparently falls on the user.*4* Even though actual 
damages for educational photocopying are likely to be non-existent or 
minimal, some professors may hesitate to make their own fair use deter- 
minations. In the absence of legislative change or clarification, an alter- 
native approach would be for the higher education community— 
associations of professors, administrators, librarians, and higher educa- 
tion counsel—to develop a coherent, unified, and liberal approach to multi- 
ple copying (and other copyright problems as they arise) and be prepared 
to promote and defend it collectively. Unless comprehensive, new solu- 
tions to apparently conflicting interests are developed and found to be 
equitable, collective action may be the only way that institutions of higher 
education can help to preserve the essential public purposes of the 
Copyright Act. Intellectual freedom, a vital first amendment concern, is 
as important to education and to individual students as it is to democratic 
society: Reading, thinking, discussing with others, producing and 
exchanging new knowledge, and making decisions, enables the evolu- 
tion of conceptions of self and community. Institutions of higher educa- 
tion have more than an interest in effective teaching/learning and the pro- 
duction of new knowledge, they have an obligation to safeguard the means 
to achieve the very purposes for which they exist. 





143M. NIMMER, supra note 4, at § 14.04[B] (quoting H.R. Rep. No. 1476, supra note 21). 
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APPENDIX A 
17 U.S.C., SECTION 107 
Limitations on exclusive rights: Fair use 


Notwithstanding the provisions of section 106, the fair use of a 
copyrighted work, including such use by reproduction in copies or 
phonorecords or by any other means specified by that section, for pur- 
poses such as criticism, comment, news reporting, teaching (including 
multiple copies for classroom use), scholarship, or research, is not an in- 
fringement of copyright. In determining whether the use made of a work 


in any particular case is a fair use the factors to be considered shall 
include— 


.(1) the purpose and character of the use, including whether such use 
is of a commerical nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 


(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 


APPENDIX B 


AGREEMENT ON GUIDELINES FOR CLASSROOM COPYING IN 
NotT-For-PROFIT EDUCATIONAL INSTITUTIONS WITH 
RESPECT To Books AND PERIODICALS 


The purpose of the following guidelines is to state the minimum and 
not the maximum standards of educational fair use under Section 107 of 
H.R. 2223. The parties agree that the conditions determining the extent 
of permissible copying for educational purposes may change in the future; 
that certain types of copying permitted under these guidelines may not 
be permissible in the future; and conversely that in the future other types 
of copying not permitted under these guidelines may be permissible under 
revised guidelines. 

Moreover, the following statement of guidelines is not intended to 
limit the types of copying permitted under the standards of fair use under 
judicial decision and which are stated in Section 107 of the Copyright 
Revision Bill. There may be instances in which copying which does not 
fall within the guidelines stated below may nonetheless be permitted under 
the criteria of fair use. 
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GUIDELINES 
Single Copying for Teachers 


A single copy may be made of any of the following by or for a teacher 
at his or her individual request for his or her scholarly research or use 
in teaching or preparation to teach a class: 

A chapter from a book; 

B. An article from a periodical or newspaper; 

C. A short story, short essay or short poem, whether or not from 
a collective work; 

D. Achart, graph, diagram, drawing, cartoon or picture from a book, 

periodical, or newspaper. 


II. Multiple Copies for Classroom Use 


Multiple copies (not to exceed in any event more than one copy per 
pupil in a course) may be made by or for the teacher giving the course 
for classroom use or discussion; provided that: 

A. The copying meets the tests of brevity and spontaneity as defined 

below; and, 

B. Meets the cumulative effect test as defined below; and, 

C. Each copy includes a notice of copyright. 


Definitions 


Brevity. 

(i) | Poetry: (a) A complete poem if less than 250 words and if printed 
on not more than two pages or, (b) from a longer poem, an ex- 
cerpt of not more than 250 words. 

(ii) Prose: (a) Either a complete article, story or essay of less than 
2,500 words, or (b) an excerpt from any prose work of not more 
than 1,000 works or 10% of the work, whichever is less, but 
in any event a minimum of 500 words. 

{Each of the numerical limits stated as ‘‘i’’ and ‘‘ii’’ above may be 

expanded to permit the completion of an unfinished line of a poem 

or of an unfinished prose paragraph]. 

(iii) Mlustration: One chart, graph, diagram, drawing, cartoon or pic- 
ture per book or per periodical issue. 

(iv) ‘‘Special’’ works: Certain works in poetry, prose or in ‘‘poetic 
prose’ which often combine language with illustrations and 
which are intended sometimes for children and at other times 
for a more general audience fall short of 2,500 words in their 
entirety. Paragraph ‘‘ii’’ above notwithstanding such ‘‘special 
works’’ may not be reproduced in their entirety; however, an 
excerpt comprising not more than two of the published pages 
of such special work and containing not more than 10% of the 
words found in the text thereof, may be reproduced. 
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Spontaneity. 

(i) | The copying is at the instance and inspiration of the individual 
teacher, and 

(ii) The inspiration and decision to use the work and the moment 
of its use for maximum teaching effectiveness are so close in 
time that it would be unreasonable to expect a timely reply to 
a request for permission. 


Cumulative Effect. 

(i) | The copying of the material is for only one course in the school 
in which the copies are made. 

(ii) Not more than one short poem, article, story, essay or two ex- 
cerpts may be copied from the same author, nor more than three 
from the same author, nor more than three from the same col- 
lective work or periodical volume during one class term. 

(iii) There shall not be more than nine instances of such multiple 
copying for one course during one class term. 

[The limitations stated in ‘‘ii’’ and ‘‘iii’’ above shall not apply to cur- 

rent news periodicals and newspapers and current news sections of 

other periodicals. ] 


Prohibitions as to I and II Above 


Notwithstanding any of the above, the following shall be prohibited: 

(A) Copying shall not be used to create or to replace or substitute 
for anthologies, compilations or collective works. Such replacement or 
substitution may occur whether copies of various works or excerpts 
therefrom are accumulated or reproduced and used separately. 

(B) There shall be no copying of ox from works intended to be ‘‘con- 
sumable’”’ in the course of study or of teaching. These include workbooks, 
exercises, standardized tests and test booklets and answer sheets and like 
consumable material. 

(C) Copying shall not: 

(a) substitute for the purchase of books, publishers’ reprints 
or periodicals; 

(b) be directed by higher authority; 

(c) be repeated with respect to the same item by the same 
teacher from term to term. 

(D) No charge shall be made to the student beyond the actual cost 
of the photocopying. 

Agreed MARCH 19, 1976. 

Ad Hoc Committee on Copyright Law Revision: 

By SHELDON ELLIOTT STEINBACH 

Author-Publisher Group: 

Authors League of America: 

By IRWIN KARP, Counsel 

Association of American Publishers, Inc.: 

By ALEXANDER C. HOFFMAN, 
Chairman, Copyright Committee 
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APPENDIX C 


17 U.S.C., SECTION 108 
Limitations on exclusive rights: Reproduction by libraries and archives 


(a) Notwithstanding the provisions of section 106, it is not an infringe- 
ment of copyright for a library or archives, or any of its employees acting 
within the scope of their employment, to reproduce no more than one 
copy or phonorecord of a work, or to distribute such copy or phonorecord, 
under the conditions specified by this section, if— 


(1) The reproduction or distribution is made without any purpose of 
direct or indirect commercial advantage; 

(2) the collections of the library or archives are (i) open to the public, 
or (ii) available not only to researchers affiliated with the library or archives 
or with the institution of which it is a part, but also to other persons doing 
research in a specialized field; and 

(3) the reproduction or distribution of the work includes a notice of 
copyright. 


xeekeek 


(d) The rights of reproduction and distribution under this section 
apply to a copy, made from the collection of a library or archives where 


the user makes his or her request or from that of another library or archives, 
of no more than one article or other contribution to a copyrighted collection 
or periodical issue, or to a copy or phonorecord of a small part of any 
other copyrighted work, if— 


(1) the copy or phonorecord becomes the property of the user, and the 
library or archives has had no notice that the copy or phonorecord would 
be used for any purpose other than private study, scholarship, or research; and 

(2) the library or archives displays prominently, at the place where orders 
are accepted, and includes on its order form a warning of copyright in accord- 
ance with requirements that the Register of Copyrights shall prescribe by 
regulation. 


oe 2:32 


APPENDIX D 


37 C.F.R., SECTION 201.14(b) 


NOTICE WARNING CONCERNING COPYRIGHT 
RESTRICTIONS 


The copyright law of the United States (Title 17, United States Code) 
governs the making of photocopies or other reproductions of copyrighted 
material. 
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Under certain conditions specified in the law, libraries and archives 
are authorized to furnish a photocopy or other reproduction. One of these 
specific conditions is that the photocopy or reproduction is not to be ‘‘used 
for any purpose other than private study, scholarship, or research.”’ If 
a user makes a request for, or later uses, the photocopy or reproduction 
for purposes in excess of ‘‘fair use,’’ that user may be liable for copyright 
infringement. 

This institution reserves the right to refuse to accept a copying order 
if, in its judgment, fulfillment of the order would involve violation of 
copyright law. 











COMMENTARY 


COACHES IN THE COURTROOM: 
RECOVERY IN ACTIONS FOR 
BREACH OF EMPLOYMENT 
CONTRACTS 


How AN UNLIKELY GrRouP OF COLLEGE AND UNIVERSITY FIGURES IS 
CAUSING LAWYERS AND JUDGES TO REEXAMINE THE TRADITIONAL LIMITA- 
TIONS ON RECOVERY IN ACTIONS FOR BREACH OF EMPLOYMENT CONTRACTS 


JUDSON GRAVES* 


INTRODUCTION 


College athletics is big business. Whatever else they may be—master 
strategists, charismatic inspirers of young athletes, or national celebrities 
—today’s college athletic coaches are big businessmen. In the high-stakes, 
win-at-all-cost atmosphere of major college athletics, job security for 
coaches can be as fleeting as last Saturday’s victory, and complex, tightly 
drawn employment contracts have become a necessity for those coaches 
with enough negotiating leverage to obtain them. 

These relatively new entrants to the business world operate in a 
volatile atmosphere in which hirings and firings often occur in rapid 
sequence, and hard legal questions are being raised about the proper 
methods of enforcement of their employment contracts when breaches oc- 
cur. Many are questions courts have never had to answer quite as square- 
ly as they are going to have to in the coming years, as the business that 
is college athletics continues to boom. 


I. BACKGROUND OF THE SPECIAL PROBLEM PRESENTED BY COACHING 
CONTRACTS 


Even to the most casual reader of the sports pages, it seems that almost 
as quickly as they are made the employment contracts of major college 





* Partner, Alston & Bird, Atlanta, Georgia, which is counsel to The Georgia Tech 
Athletic Association. A.B. 1969, Dartmouth College; J.D. 1975, Emory University. Mr. 


Graves was lead trial counsel for the Association in Rodgers v. The Georgia Tech Athletic 
Association. 
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and university athletic coaches are broken by one party or the other for 
one reason or another. It may be the successful young coach who breaches 
the contract, lured away by the career steppingstone of leaving the in- 
stitution to which that coach is contractually bound in favor of a larger 
school with a more prestigious program, a higher salary, and a better 
coach’s television show. Or it may be the institution which terminates 
the coach’s contract prematurely, perhaps due to pressure from disgruntled 
athletic boosters who feel the coach is not winning soon enough or often 
enough, and whose regular monetary contributions to the school’s athletic 
program give them more than a small say in the direction that program 
will go. 

It is interesting that in the former case the breaching coaches are likely 
to move on freely without any serious repercussions, either because they 
are so successful and popular that everyone wishes them well, or because 
they are so unsuccessful that the school is glad to see them go. However, 
in the latter case, where the coach is fired early by the institution, the 
consequences to it and to its athletic program in money and adverse 
publicity may be quite significant. 

Years ago when revenues from coaches’ television shows were modest, 
coaches’ salaries were nothing extraordinary, and even the successful 
coaches were more often merely local heroes than national celebrities, 
the economic consequences of these obvious contract breaches simply were 
not of the significance they are today for either party. Rarely was litiga- 
tion over the matter economically justified for either side, and the adverse 
publicity from taking the matter to court was destructive to all concerned. 

In the 1980s, all of this has changed dramatically. The greatly in- 
creased financial consequences of coaches losing their jobs have given 
rise to widely publicized cases involving disputes over breaches of coaches’ 
contracts by both sides—some actually reaching court and others not—in 
Florida, Georgia, South Carolina, Colorado, Kentucky, New Hampshire, 
and elsewhere.’ Lawyers on both sides of these disputes have at times 





1 Well known football names such as Doug Dickey at Florida, Pepper Rodgers at 
Georgia Tech, Jim Carlen at South Carolina, Bill Mallory at Colorado and Fran Curci at 
Kentucky and Joe Yukica at Darmouth have all been embroiled in significant contract 
disputes with their respective institutions. None of these cases went t a jury verdict, 
however, as all were settled out of court, and thus there are few reported decisions on 
point. Usually the settlements have involved cash payoffs tied closely to the coach’s lost 
compensatica, but additional elements are sometimes dealt with as well, such as the con- 
tinued use of automobiles or other arrangements which may help avoid adverse income 
tax consequences to the departed coach. 

In the most recent of these cases, Yukica sued Dartmouth’s athletic director (Yukica 
v. Leland, Case No. 85-E-191, in the Superior Court of Grafton County, New Hampshire) 
and succeeded in obtaining a temporary injunction against his attempted firing of Yukica 
as head football coach. Although Dartmouth eventually agreed in a voluntary settlement 
to keep Yukica on as head coach for the final year of his contract, this result turned 
largely on alleged technical procedural errors in the manner in which the attempted firing 
was handled, and on the fact that the time consumed in the court proceedings would 
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found themselves having to stretch traditional principles of contract law 
to apply them to these unique employment relationships, and in many 
cases the fit is not there. Moreover, in searching for comfortable prece- 
dent on an issue such as the types of damages which are properly 
recoverable by a coach who is relieved of the position with time remaining 
on an employment contract, one may find there is little if any precedent 
available which actually applies to the unique employment status enjoyed 
by many of today’s celebrity coaches as a result of their unusually com- 
plex and varied compensation arrangements. 

The failure of traditional contract law to answer questions raised in 
these cases and the absence of ample precedent on which either side can 
safely rely are causes for legitimate concern among college and univer- 
sity counsel drafting these contracts, as well as concern among the coaches 
and their lawyers who are negotiating them. There is much to be learned 
by both sides from the major cases which have arisen to date in the 1980s. 
These lessons are based not only on how judges have treated those con- 
tracts that have gone to court, but also on how the parties themselves have 
resolved some of the cases short of actual litigation, since the best known 
cases have all settled out of court. If institutions, as the employers, and 
coaches, as the employees, are to have the predictability and clarity that 
such contracts are intended to bring to their employment relationships, 
then a reassessment of some of the traditional notions of contract law, 
and particularly that of the damages properly recoverable by the employee 
from the employer in breach, is warranted for the benefit of both sides 
of those relationships. 


II. THE BAsic RIGHTS AND REMEDIES OF THE PARTIES 


In the typical employment relationship, the primary purpose of a 
written employment contract is to set forth with specificity the nature and 
duration of the employment, the compensation to be paid the employee, 
and any other relevant terms and conditions of the employment. In the 
absence of such a contract, and with certain limited exceptions, the 
employment relationship would be terminable at will by either party.? 
Many of today’s coaches are understandably uneasy about their job security 
and are insisting on written contracts rather than the terminable-at-will 
alternative. 

Normally the employer provides the work opportunity, the employee 
performs the work, and the employer compensates him in accordance with 
the agreement. If either fails to perform any of these duties, then that party 





have made it difficult for Dartmouth to find a new coach in time for the 1986 recruiting 
season. Still, the case represents a significant victory for the coaches’ side of this issue. 

2 A. CorBIN, CORBIN ON CONTRACTS § 446 (1950); see, e.g., Greer v. Pope, 140 Ga. 
743, 79 S.E. 846 (1913); Hazell Machine Co. v. Shaham, 249 Miss. 301, 161 So. 2d 618 
(1964). 





548 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No. 4 


is in breach and an action for damages may lie. It is at this point that 
in the context of coaching contracts, in particular, the relationship arguably 
becomes somewhat unbalanced, in that the coach has clear remedies 
against the employer in breach, while the same may not be true of the 
employer’s rights against the coach in breach. 

It is generally recognized that neither the employer nor the courts 
can require a coach or any other employee to work, even if the employee 
specifically agrees by contract to do so.* This is true regardless of how 
blatant, irresponsible or harmful to the employer the employee’s refusal 
to work might be. In the same vein, however, employees generally can- 
not force employers to allow them to work if the employer decides to 
remove or replace them. Thus the employer may remove the employee 
from the job position at any time and for any reason (or for no reason), 
although the employer may well have to answer to the employee in 
damages.‘ Putting aside the wisdom and practical necessity of the above 
principles, it is interesting to consider who has the advantage in this 
unique situation where neither party can be legally required to perform 
exactly as promised. 

In the context of athletic coaching, the advantage here plainly lies 
with the employee-coach, who can breach the contract and leave the rela- 
tionship with virtual impunity in, at least, the vast majority of cases. This 
is because of the inherent difficulty the employer faces in attempting to 
prove in monetary terms precisely how it has been damaged by the coach 
leaving prior to the expiration of the contract. 

In theory, at least, an employer is clearly entitled to bring an action 
for damages against any employee in breach, and coaches are no excep- 
tion. In such cases the recoverable damages are normally measured by 
the cost to the employer of obtaining equivalent services elsewhere, plus 
consequential damages.’ Some cases indicate that in assessing such 
damages, the ‘‘market value’”’ of the lost services must be measured against 





3 A. Corsin, CoRBIN ON CONTRACTS § 1184 (1964); see, e.g., Grant-Jeter Co. v. 
American Real Estate Co., 159 Ga. 80, 125 S.E. 73 (1924); Pantages Theater Co. v. Grauman, 
191 F. 317 (9th Cir. 1911). 

4 D. Doss, REMEDIES § 12.25 (1974); see, e.g., Roberts v. Rigdon, 81 Ga. 440, 7 
S.E. 742 (1888); Alabama Northern Ry. Co. v. Hoge, 207 Ala. 692, 93 So. 517 (1922); 
Hablas v. Armour & Co., 270 F.2d 71 (8th Cir. 1959). This traditional rule is eroding 
in a number of states where courts have created an ‘‘implied covenant of good faith and 
fair dealing” which makes unlawful an unfair at-will termination, even one of an employee 
who is not under contract. However, even in those cases the employee’s remedy is an 
action for damages against the employer in breach, not the retention of the job. See, e.g., 
Cleary v. American Airlines, Inc., 111 Cal. App. 3d 443, 168 Cal. Rptr. 722 (1980); For- 
tune v. National Cash Register Co., 373 Mass. 96, 364 N.E.2d 1251 (1977); see generally, 
Annot., 33 A.L.R. 4th 120 (1984). 

5 See, e.g., Steelduct Co. v. Henger-Seltzer Co., 26 Cal. 2d 634, 160 P.2d 804 (1945); 
Roth v. Speck, 126 A.2d 153, 155; (D.C. 1956); see generally, A. CorBIN, CONTRACTS, § 
1096 (1964); Annot., 61 A.L.R.2d 1008 (1958). 
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that of the substitute services procured by the employer to remedy the 
breach. 

These rules sound reasonable but they may be quite difficult to apply, 
particularly for an institution contemplating suit against a departed coach. 
First, measuring the ‘‘value’’ of one coach’s services compared to another’s 
is an inherently difficult problem unlikely to carry an easy answer. Sec- 
ond, due to the intense publicity involved, to engage in litigation with 
the departing coach can prolong the parties’ bad feelings and put a cloud 
over the institution’s entire athletic program. This bad publicity can easi- 
ly continue for years while a complex case is pending in court. Third, 
while some damages, such as the expenses of searching out a new coach, 
are easily ascertainable, the complex compensation arrangements under 
which most coaches operate, where base salary is but one element in the 
compensation ‘‘package,’’ as discussed later, could make it extremely dif- 
ficult for a jury to calculate exactly what it has cost the institution to obtain 
the services of the new coach. 

Complicated facts make for difficult cases, and for all of these reasons 
few institutions to date have sought to hold departing coaches liable in 
damages for the consequences of their premature departures. As a result, 
most employees, and certainly most coaches, have historically been able 
to leave their employment virtually at will despite their prior contractual 
commitments. 

It is important to recognize that in athletic circles, of course, the de- 
parting coach is often moving on to the greener pastures of a bigger or 
better position with increased prestige and compensation after success 
at a lower level. Rarely does the institution being left behind wish to stand 
in the way, and rarely could it accomplish anything other than protracted 
litigation even if it wanted to do so. 

Given the fact that they cannot force the coach to stay and can only 
sue for damages, most institutions allow their restless or ambitious coaches 
to go gracefully. A few have not, of course, but they are certainly the 
exceptions. One reason for an institution not to threaten a coach with litiga- 
tion is that it is likely the institution simply will not want a coach who 
does not want to be there; another is the adverse publicity which those 
situations have generated, and which should continue to keep them to 
a minimum. Such publicity can do nothing but harm to an athletic pro- 
gram which is fighting to find or maintain credibility, and which is about 
to become in serious need of a new coach. 

On the other side of the coin, the coach who has been terminated 
by the institution prior to contract expiration suffers from no such infir- 
mities in contractual remedies against the breaching employer. Although 
the employer normally cannot be forced to keep the employee in the job, 





6 See, e.g., Sassen v. Haegle, 125 Minn. 441, 147 N.W. 445 (1914). 
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the right to money damages measured by the full rate of contract compen- 
sation is clear, except to the extent it may be reduced as a result of the 
coach obtaining sufficiently similar new employment elsewhere, the 
earnings from which are offset against the breaching employer’s liability 
for the early termination.’ In short, in cases of breach of a coach’s employ- 
ment contract, the victimized institution has few viable remedies, while 
the victimized employee has a clear and adequate remedy in the form of 
full monetary compensation for all lost earnings. 


Ill. WHAT Is MEANT BY ‘‘FULL CONTRACT COMPENSATION?”’ 


What constitutes the ‘‘full contract compensation’’ in a given case 
is an important question which has come to be asked on more and more 
occasions in recent years with each newly fired coach who has a substan- 
tial enough contract and enough time remaining on it to make the ques- 
tion worth asking. 

Most institutions recognize their continuing liability under the con- 
tract and either continue to pay the coach through the contract term (even 
though there are no employment duties) or ‘‘buy out’’ the contract for 
a lump sum. It has been suggested that a lump sum buy-out at the time 
of the termination, based on the present value of future payments to come 
due, is the proper measure of damages in such a situation rather than 
the installment method described above,*® and this method has been used 
with many coaches. The theory is that since the breach is complete upon 
contract termination, complete damages are then due as well. The princi- 
ple is the same, however, and the adequacy of the remedy clear under 
either measure. 

Under older cases decided in days when employee compensation was 
generally far less complicated than it is today, the measure of damages 
for the injured employee was essentially the full pay at the contract rate 
for the duration of the breached contract. As employee compensation 
arrangements and fringe benefits have become more complex due to in- 
come tax considerations and other factors, courts have properly come to 
include such items as pension and retirement benefits, life insurance, and 
other employer-paid items as part of the employer’s total liability under 
the contract.’° In most cases, this traditional measure of damages is ap- 
propriate and sufficient to compensate fully for the injury occasioned by 
the employer’s breach. 





7 C. McCormick, DAMAGES § 158-60 (1935); A. CorBIN, CoRBIN ON CONTRACTS § 1095 
(1964). 

® McCormick, supra note 7; Dosss, supra note 4. 

® See, e.g., Roberts v. Rigdon, 81 Ga. at 441; 7 S.E. at 743; Gary v. Central of 
Ga. Ry. Co., 37 Ga. App. 744, 750, 141 S.E. 819, 822 (1928). 

10 See, e.g., Dinnan v. Totis, 159 Ga. App. 352, 283 S.E.2d 321 (1981); see general- 
ly Dosss, supra note 4. Annot., 22 A.L.R. 2d 1047 (1968). 








1986] COACHES IN THE COURTROOM 551 


IV. THE SPECIAL PROBLEM OF COMPENSATORY DAMAGES FOR COACHES 


In certain cases mentioned earlier where popular, well-known college 
athletic coaches have been relieved of their coaching positions in recent 
years with time remaining on their contracts, the effect of that action in 
monetary terms has gone far beyond the question of base salary and 
employer-paid fringe benefits. Even where the employer institution has 
either continued to pay these basic items or offered to buy out the con- 
tract, there has remained unresolved the question of liability for other 
monetary losses the coach has suffered as a result of the loss of the ‘‘posi- 
tion’’ as, say, the head football coach of a major college or university. 
Increasingly in today’s major coaching positions the loss of these collateral 
business opportunities can be of enormous economic significance to the 
coach, and in some instances, in fact, these collateral opportunities may 
be of greater value than the employer-paid base salary and fringe benefits. 

In evaluating a particular coaching position, today’s coaches typically 
like to lump the compensation opportunities attendant to that position 
into what they call the compensation ‘‘package.’’ The package includes 
not only employer-paid salary and fringe benefits but also the anticipated 
earnings from television and radio shows, athletic summer camps, 
guarantees of product endorsements or similar personal appearance op- 
portunities, as well as certain incidental benefits sometimes bestowed by 
boosters such as free cars, free housing, life insurance, lodging, com- 
plimentary club memberships, trust funds, complimentary athletic tickets, 
and attractive investment opportunities. Thus the component parts of the 
package may flow from a variety of sources, some of which may provide 
their component part pursuant to an obligation (such as the employer’s 
obligation to pay salary), while others may provide elements of the package 
under no legal obligation, and simply out of a desire to aid the athletic 
program or to curry favor with a celebrity coach. 

The fundamental question presented in the disputed cases, and not 
previously resolved by any court, is the extent to which the employer in 
breach may be held liable for the fired coach’s consequential! ‘oss of these 
collateral opportunities, even where it did not specifically agree in the 
contract to be responsible for them, and even where their value substan- 
tially exceeds the coach’s basic contract compensation. Although this ques- 
tion has yet to be fully answered by a jury or an appellate court, there 
is sufficient precedent in noncoaching contexts, as discussed later, and 
limited authority in a coaching context, for a coach who is relieved early 
on the contract to build a solid case for recovery of many of these col- 
lateral losses. This is true, however, only if the contract does not 
specifically preclude such recovery (as many of them now do), and only 
if the presentation of evidence is properly structured so as to demonstrate 
clearly to the jury that the parties knew at the time the contract was made 
that a breach would likely cause the loss of such collateral opportunities. 
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V. THe LEADING CASE AUTHORIZING RECOVERY FOR LOSS OF COLLATERAL 
OPPORTUNITIES 


The court decision which has gone the furthest to date in interpreting 
and analyzing a major college athletic coaching contract and the damages 
recoverable thereunder is Rodgers v. Georgia Tech Athletic Association," 
an action brought in Georgia in 1980 by Franklin C. ‘‘Pepper’’ Rodgers, 
the colorful former head football coach at the Georgia Institute of 
Technology in Atlanta. In that case Rodgers sued for damages in excess 
of $496,000 after being relieved of his coaching duties in December of 
1979 after a disappointing season. At that time he had two years remain- 
ing on his written contract of employment with the defendant Associa- 
tion, a non-profit corporate entity separate from the Institute itself but 
responsible for the varsity athletic program. ‘2 

Of considerable significance in the Rodgers case was the fact that the 
Association had continued to pay Rodgers his normal monthly salary, plus 
pension and insurance benefits, even after he was relieved of his position 
as head coach. This meant that the nearly half-million dollars in addi- 
tional damages sought in the lawsuit was for items over and above his 
normal compensation under the contract. 

For example, in sworn answers to interrogatories,1* Rodgers asserted 
claims for such items as lost revenues from his television and radio shows 
(cancelled after he lost his coaching position), lost revenues from his sum- 
mer football camp, the value of ‘‘free housing’’ (previously provided him 
by an alumnus who had stopped providing it), various club memberships, 
the use of an automobile (provided free by a booster, but only so long 
as Rodgers was head coach), the cost of life insurance (previously pro- 
vided by another alumnus), the loss of income from speeches and ban- 
quets, the loss of ‘‘financial gifts’’ from alumni and supporters, the ter- 
mination of various expense accounts (for game days, entertaining recruits, 
and similar purposes), the loss of the services of a secretary and an 
administrative assistant, and the loss of free season tickets to Georgia Tech 
athletic events as well as Atlanta professional sports events. In all, Rodgers 
enumerated some thirty-one categories of contractual damages he was seek- 
ing to recover, all of which were over and above his base salary, pension, 
and insurance benefits which the Association had continued to pay in 
accordance with the contract. 

After extensive discovery the defendant Association moved for sum- 
mary judgment, arguing that it had fully met its contractual obligation 





11 Rodgers v. Georgia Tech Athletic Ass’n., 166 Ga. App. 156, 303 S.E.2d 467 (1983). 

12 That Rodgers was employed by a private corporation removed any possibility of 
‘‘state action’ and thus avoided any constitutional law issue such as a claim for depriva- 
tion of a protected property right or denial of due process. Such issues could arise in 
a different type of employment setting. 

13 See Appendix for a full enumeration of the categories of damages claimed by 
Rodgers in his interrogatory answers. 
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to Rodgers by continuing to pay his base salary, pension and insurance 
for the entire contract term. The Association argued further that it could 
not be held legally responsible for the loss of Rodgers’ collateral contracts 
with third parties (such as television and radio sponsors and stations), 
or for the actions of individuals who had decided to stop providing Rodgers 
with such gratuitous items as free housing, automobiles, motel lodging 
and life insurance. 

The trial judge agreed with the Association and granted summary judg- 
ment in its favor, dismissing Rodgers’ suit in its entirety.‘ Had this deci- 
sion gone unchallenged, it would have essentially preserved the tradi- 
tional view described previously, by which the breaching employer’s 
liability is limited to the amount of direct compensation and related com- 
pensatory benefits (such as pension contributions, for example) which the 
employee would have received for the balance of the term of employment 
had the contract not been terminated early. 

Rodgers, however, who had been a diminutive but tenacious quarter- 
back at Georgia Tech in his playing days, proved to be an equally tenacious 
court adversary for his alma mater. He decided to appeal his case to the 
Georgia Court of Appeals, which ultimately affirmed in part and reversed 
in part the summary judgment the Association had obtained in the trial 
court.'5 It is this appellate decision that broke new ground in Georgia, 
and that may help litigants elsewhere do the same, in expanding the 
elements of damages potentially recoverable in these coaches’ contract 
cases. 16 

In its decision, the Court of Appeals focused on the word ‘“‘per- 
quisites,’’ which was contained in Rodgers’ contract with the Associa- 
tion, holding that its inclusion might permit a jury to award Rodgers 
elements of collateral damages or perquisites over and above items 
previously paid directly by the Association.1” The Court said those items 
might be recoverable notwithstanding the fact that some of them may have 
been received by Rodgers from outside third-parties not controlled by the 
Association if the Association knew that their loss might be occasioned 
by its relieving Rodgers of his position. Accordingly, certain categories 
of damages remained excluded as a matter of law, while other categories 
were remanded for a jury trial on the merits. 

It is important to note that in addition to reopening the case on cer- 
tain items of damages such as the profits from television and radio shows 





14 Rodgers, 166 Ga. App. at 158, 303 S.E.2d at 469. 

18 Id., 166 Ga. App. at 163, 303 S.E.2d at 474. 

16 The Rodgers case was settled in a sealed, out-of-court settlement after the ap- 
pellate decision but prior to trial. 

17 The relevant provision of Rodgers’ contract provided as follows: ‘‘In addition 
[to regular compensation], as an employee of the Association, you will be entitled to various 
insurance and pension benefits and perquisites as you become eligible therefor.’’ [em- 
phasis added] 


18 Rodgers, 166 Ga. App. at 160, 303 S.E.2d at 473. 





554 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No. 4 


and summer athletic camps, the use of an automobile, and free pro sports 
tickets, the court in Rodgers affirmed a substantial portion of the sum- 
mary judgment granted in favor of the Association by the trial court. The 
court held, for example, that gifts from alumni were too unpredictable 
and speculative to be recovered; that there could be no recovery for items 
Rodgers ‘“‘lost’’ but had no further use for, such as the services of a secretary 
and an administrative assistant, expense accounts, or trips to coaching 
clinics; and that any losses not actually causally related to his being 
relieved of his position (such as earlier actions by alumni in ceasing to 
provide free housing and life insurance) simply were not compensable 
because they were not actually occasioned by the breach.1* 

Thus while the Georgia court opened the door for Rodgers possibly 
to recover certain lost collateral opportunities and perquisites (if the jury 
ultimately agreed he was entitled to them), it did not swing the door open 
too widely. In essence, it attempted to adhere to a reasonable degree to 
the traditional limitations on recovery in employment cases generally, 
namely a jury determination of exactly what types of losses were such 
as the parties would have contemplated when the contract was made as 
arising naturally and according to the usual course of things as a probable 
result of a breach. 

Notwithstanding the limited nature of the remand, the Rodgers deci- 
sion clearly acknowledged that some collateral losses may be recovered 
if they can be proven with specificity. This breakthrough in a case involv- 
ing an athletic coach is significant because it expands upon what have 
heretofore been largely suggestions and observations by commentators and 
a few isolated judges that in a special class of cases, extraordinary damages 
may be properly recoverable by an employee if the employment position 
is such that it provides a unique status and presents the employee with 
special opportunities to further one’s name and reputation, as well as to 
earn money substantially over and above salary and fringe benefits. 1° 

A rarely cited 1955 New Hampshire case, McLaughlin v. Union-Leader 
Corp.,?° specifically advanced this argument that extraordinary damages 
for the loss of a position of employment should be recoverable in an 
employment contract case, but as yet no one has taken full advantage of 
this precedent in a coach’s contract case. In McLaughlin the advertising 
manager of a New Hampshire newspaper, The Manchester Union Leader, 
entered into a five year, written personal services contract with the 





19 See A. CorBIN, CORBIN ON CONTRACTS § 1095 (1964); D. Dosss, REMEDIES § 1225 
(1973); C. McCormick, DAMAGES § 163 (1935), and cases cited therein; see, e.g., Louisiana 
State Civil Service Comm’n v. Louisiana Dep’t of Corrections, 251 Sc.2d 524 (La. App. 
1971); Bates v. Gulf States Util. Co., 249 La. 1087, 193 So.2d 255 (1966) contra, Westwater 
v. Rector of Grace Church, 140 Cal. 339, 73 P. 1055 (1903). A very interesting case which 
allowed recovery for the loss of a teacher’s rent-free living quarters is Wyatt v. School 
Dist., 148 Mont. 83, 417 P.2d 221 (1966). 

20 McLaughlin v. Union-Leader Corp., 99 N.H. 492, 116 A.2d 489 (1955), cert. denied, 
353 U.S. 909 reh’g denied, 353 U.S. 943 (1957). 
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newspaper. Less than a year later the owner of the newspaper installed 
a new advertising manager and put McLaughlin on an ‘‘indefinite leave 
of absence’’ with pay. McLaughlin sued for breach of contract and the 
owner then stopped paying him altogether, asserting that McLaughlin had 
breached the contract himself by inadequate performance. McLaughlin 
won a substantial jury verdict and the newspaper appealed. On that appeal, 
McLaughlin prevailed again. 

In analogizing this decision to a case involving an athletic coach, the 
critical aspect of the holding of the Supreme Court of New Hampshire 
in sustaining McLaughlin’s position was its recognition that the newspaper 
had breached the employment contract not only by cutting off McLaughlin’s 
salary, but also by denying him the specific position of advertising mana- 
ger, a position which the Court found he had been specifically promised 
in his contract and which he had proven to be unique. In support of its 
holding the court cited a rarely used provision of the Restatement of 
Agency: 


If the [agent]...is to receive a fixed salary, a promise by the principal to furnish 
him with work is inferred from a promise to employ only if it is found that 
the anticipated benefit to the agent from doing the work is a material part 
of the advantage to be received by him from the employment. This anticipated 
benefit may be the acquisition of skill or reputation by the employee or the 
acquisition of subsidiary pecuniary advantages, as in the case of the employ- 
ment of public performers whose reputation will be enhanced by their ap- 
pearance or diminished by their failure to appear beginners in a trade or 
profession, and those whose compensation is likely to be enhanced by receiv- 
ing gratuities from outside sources....?1 


In holding that the removal of McLaughlin from his promised posi- 
tion constituted a separate and distinct breach of contract, the New Hamp- 
shire court took a significant step toward the recognition of certain job 
positions as including far more than merely the opportunity to work for 
the employer and earn the agreed upon compensation. 

Under this reasoning, denying an employee a sufficiently special or 
unique employment position (such as a coaching position, which is in 
many respects similar to that of a public performer) could well constitute 
a separate breach of contract and render the employer liable in damages, 
even if that employer continued to pay the full contract compensation. 
The damages in such a situation could flow from the loss of exactly the 
kinds of ‘‘subsidiary pecuniary advantages’’ and the ‘gratuities from out- 
side sources’’ which are described in the Restatement, and which a 
dethroned coach could easily suffer. The liability for their loss could 
readily arise, of course, notwithstanding the employer’s continuing pay- 
ment of base salary and fringe benefits. The loss of the position, then, 





21 RESTATEMENT OF AGENCY, § 433 comment (1933) (quoted in McLaughlin, 99 N.H. 
at 495, 116 A.2d at 492-93 (emphasis added)). 
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would constitute a compensable loss over and above the paid compensa- 
tion to which the employee is clearly entitled under the contract. Moreover, 
in the world of major college coaching the value of the lost collateral 
‘pecuniary advantages” and ‘‘gratuities,’’ such as alumni gifts, televi- 
sion revenues, endorsements and the like, could well (and often does) 
exceed the base salary and related items of compensation paid by the 
employer. 

Based on decisions such as Rodgers and McLaughlin, a coach relieved 
of the position prior to the contract’s expiration can build a good argu- 
ment that unless the contract specifically precludes such recovery, the 
coach may be entitled to damages for such collateral monetary losses as 
the employer knew or should have known would be occasioned by its 
breach. The implications of this for counsel to employer institutions are 
clear. The contract should spell out exactly how these collateral business 
opportunities are to be dealt with. It should leave no doubt as to what 
is ‘‘within the contemplation of the parties’ with respect to liability for 
such items in the event the relationship is dissolved early.?? If, for exam- 
ple, television revenues are never to become the institution’s responsibility 
or liability, then the contract should so state. The same is true of poten- 
tial liability for similar collateral revenues. 

In the absence of such an express statement of intent, the contract 
may later be open to varying interpretations on those points and 
ambiguities may become questions of fact for a jury. The uncertainty 
created by such a situation is obviously undesirable for both sides and 
is inconsistent with the basic proposition that the parties to a contract 
should have a clear understanding of the full extent of their respective 
rights and liabilities without ever having to submit such issues to the 
vagaries of a jury. 

Inherent in the submission of such a case to a jury are proof problems 
similar to those arising in virtually any contract case where the jury is 
required to determine nebulous questions such as exactly what the parties 
intended in an ambiguou: -ontract document, what side agreements may 
have been made in addition to it, and what was implicitly ‘‘within the 
contemplation of the parties’ with regard to possible damages for a breach. 

It should be emphasized that coaches’ relationships with their institu- 
tions tend to be complex ones in which alumni and boosters may become 
involved in ‘‘unofficial’’ actions or the offering of incentives calculated 





22 Some coaches’ contracts refer to these collateral matters and provide, for exam- 
ple, that the employer institution will guarantee the coach certain minimum earnings 
from his television show. However, such a contract should go on to limit the employer’s 
liability in the event there is no show for some reason, such as an early relieving of 
the coach from his position. Similar express provisions of nonliability should be drawn 
for matters the institution is not guaranteeing, such as income from product endorsements, 
personal appearances and the like. Such provisions might begin by acknowledging the 
existence of such opportunities and then expressly state that under no circumstances do 
the parties intend for the employer to be responsible or legally liable for them. 
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to keep the existing coach happy and comfortable in his position, or to 
lure in a new coach. In such situations the lines of authority for making 
such commitments may become blurred and legal problems of apparent 
authority, non-integrated contracts, oral contracts and estoppel can readily 
arise. These can only exacerbate the more basic problems previously 
discussed which can be created by failing to spell out in the contract exactly 
how the parties intend to allocate the liability for collateral business mat- 
ters. For all of these reasons, tight drafting of contracts which address 
sensitive liability areas in a head-on fashion is absolutely essential. It is 
also essential for counsel to monitor negotiations and avoid cloaking 
unauthorized individuals with the apparent authority to bind the institu- 
tion to unintended promises. 


VI. IMPLICATIONS BEYOND COACHING CONTRACTS 


While this discussion began with employment contracts in general 
and then focused on coaching contracts in particular, it is worthwhile 
to step back and consider other fields in which claims for collateral losses 
similar to those readily provable by successful coaches might reasonably 
be asserted. It can be argued by analogy to coaching contracts that any 
employment position which presents any real degree of special oppor- 
tunity for enhancement of reputation, ‘‘subsidiary pecuniary advantages”’ 
or ‘‘gratuities’’ such as those referred to in McLaughlin,?* carries with 
it a potential for recovery of extraordinary contractual damages if the 
employer breaches. While there is already some scholarly resistance to 
such expansion of the measure of damages,‘ this analogy could certainly 
be properly extended to actors (and there are English cases which have 
so held)?5 and probably to any other type of performer. But it might also 
be properly extended to a college president, a newspaper advertising 
manager (as in the McLaughlin case), a bank director, or the occupant 
of virtually any other prestigious position which brings with it the kinds 
of special earning opportunities described above. In light of the impor- 
tance and economic magnitude of some of these opportunities, such an 
extension appears warranted, in a proper case, but only if the employer 
actually knows of the additional injury to the employee by the early ter- 
mination, and only if the employer’s liability for such a loss can fairly 
be viewed as having been foreseeable and within the contemplation of 
the parties when the contract was made. As stated above, such issues are 
better addressed by the parties at the front end, when the contract is made, 
rather than by a jury years later when the relationship has broken down. 

In summary, while college athletic coaches may be the ones opening 
the door to significantly expanded recoveries of contract damages in 





23 McLaughlin, 99 N.H. 492, 116 A.2d 489. 
24 D. Dosss, supra note 4 at § 12.25. 
28 Marbe v. Edwards, 1 K.B. 269, 56 A.L.R. 888 (1928). 
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employment cases, it is a door through which many others might pass 
if their employment position and its factual context justify the claim and 
their lawyers have the creativity and imagination to see that their claims 
for expanded measures of damages are supported by credible evidence 
and presented vigorously and skillfully to an open-minded jury. The ever- 
increasing economic consequences of early firings of college and univer- 
sity athletic coaches make it likely that breakthroughs in this area of the 
law may well come from cases in which it is the coaches who are in the 
courtroom. 
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APPENDIX 


CATEGORIES OF DAMAGES CLAIMED BY RODGERS IN INTERROGATORY 
ANSWERS 
1. General expense money. 
2. Automobile. 
3. Gas and oil for automobile. 
4. Capital City Club membership. 
5. Cherokee Town & Country Club membership. 
6. East Lake County Club membership. 
7. Free meals at Georgia Tech training table. 
8. Atlanta Sporting House membership. 
9. Eight season tickets to Georgia Tech home football games. 
10. Two reserved booths at Georgia Tech home football games. 
11. Six season tickets to Georgia Tech home basketball games. 
12. Four season tickets to Atlanta Falcon home football games. 
13. Four game tickets to out-of-town Georgia Tech football games. 
14. Home football game pocket money. 
15. Away football game pocket money. 
16. Free parking at Georgia Tech sporting events. 
17. Secretary. 
18. Administrative Assistant. 
19. Free admission to Georgia Tech home baseball games. 
20. Trips to coaches conventions, meetings, and clinics and foot- 
ball practices of pro and college teams. 
21. Free housing. 
22. $400,000.00 life insurance policy. 
23. Free lodging at selected Holiday Inns. 
24. Financial gifts from alumni and supporters of Georgia Tech. 
25. Terminus International Tennis Club membership. 
26. Individual game tickets to Hawk basketball and Braves baseball 
games. 
27. Automobile collision and liability insurance. 
28. Television show. 
29. Radio show. 
30. Football school. 
31. Speeches and banquets. 
TOTAL DAMAGES: $496,980.24. 








BOOK REVIEW 


LAWRENCE WHITE* 


THE RIGHTS OF TEACHERS, by David Rubin with Steven Greenhouse. 
An American Civil Liberties Union Handbook. New York: Bantam Books, 
1984. Pp. xiii, 351. $4.95. 


The public pronouncements of Attorney General Edwin Meese not- 
withstanding, the American Civil Liberties Union (ACLU) is not interested 
only in the constitutional rights of criminals. For several decades, the 
ACLU has provided support for the publication of handbooks describing 
in lucid, nontechnical prose the rights of many different ethnic, economic, 
social, and sexual segments of society. As explained by ACLU President 
Norman Dorsen, the ACLU Handbook Series serves two purposes: it in- 
forms individuals of their legal rights, anc by making individuals more 
sensitive to the rights they possess it encourages them to exercise those 
rights.1 The ACLU Handbook Series has grown steadily over the years 
and now comprises almost thirty volumes, most with titles beginning ‘‘The 
Rights of....’’ All the obvious ACLU causes merit volumes of their own.? 
The series is so extensive, in fact, that it includes volumes for groups 
that, one would suspect, have traditionally experienced little difficulty 
asserting their rights—physicians, political candidates, even lawyers, for 
heaven’s sake.® 

A generation ago, it might have come as a surprise to the average 
American teacher to be told that she or he possessed special legal rights 
by virtue of membership in the teaching profession. To be sure, teachers 
recognized and were not reluctant to exercise their civil liberties as voters, 





* Assistant Attorney General, Educational Affairs Division, Office of the Attorney 
General of Maryland, Baltimore, Maryland. B.A., Harvard University, 1971; J.D., Univer- 
sity of Pennsylvania, 1975. 

1 N. Dorsen, Preface to D. RuBin & S. GREENHOUSE, THE RIGHTS OF TEACHERS at xi, 
xii (2d ed. 1984). 

2 See, e.g., R. LARSEN & L. MCDONALD, THE RIGHTS OF RACIAL MINORITIES (1980); 
S.D. Ross & A. ARCHER, THE RIGHTS OF WOMEN (1983); E. BoccaNn, M. Hart, C. Lister, 
J. Rupp & T. STODDARD, THE RIGHTs OF GAY PEOPLE (1983); K. HULL, THE RIGHTS OF PHYSICALLY 
HANDICAPPED PEOPLE (1979); D. CARLINER, THE RIGHTS OF ALIENS (1977); R. BROWN, THE RIGHTS 
OF OLDER Persons (1979); and, of course, O. ROSENGART, THE RIGHTS OF SUSPECTS (1974). 
All of these volumes (except for the latter two, which are out of print), as well as a com- 
plete list of titles in the ACLU Handbook Series, are available from the American Civil 
Liberties Union, 132 West 43rd Street, New York, N.Y. 10036. 

3 G. ANNAS, L. GLANTZ & B. Katz, THE RIGHTS OF Doctors, NURSES AND ALLIED HEALTH 
PROFESSIONALS (1981); B. NEUBORNE & A. EISENBERG, THE RIGHTS OF CANDIDATES AND VOTERS 
(1980); S. GILLERS, THE RIGHTS OF LAWYERS AND CLIENTS (1979). 

4 See, e.g., Adler v. Board of Educ., 342 U.S. 485 (1952); Beilan v. Board of Pub. 
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as trade unionists, or as members of racial or religious minority groups. 
University professors were frequently at the vortex of the great civil liber- 
ties cases of the early Cold War and McCarthy eras, but for the most part 
the rights they asserted in those cases were not proclaimed to be rights 
belonging uniquely to teachers.‘ It was not until the late 1960s that courts 
in substantial numbers began to recognize and give content to a separate 
body of legal rights—‘‘the rights of teachers,’’ as the ACLU was soon to 
call them—belonging only to teachers and to the members of no other 
group or profession.® 

A young lawyer named David Rubin spent the 1960s working first 
for the Civil Rights Division of the Justice Department and then for the 
United States Commission on Civil Rights. In 1969, he became Deputy 
General Counsel of the National Education Association (NEA), a position 
he held until 1983. He also served as counsel to the NEA’s DuShane Fund, 
the nation’s most important legal defense fund for elementary and secondary 
school teachers. Soon after joining the NEA, he was engage: by the ACLU 
to prepare a work entitled The Rights of Teachers. It appeared in 1972.6 
A book of modest length (176 pages) and unassuming aspirations, it 
organized approximately one hundred short questions and answers into 
eight chapters, each devoted to a particular ‘‘freedom’’—‘‘freedom to 
teach,’’ ‘‘freedom of speech and association outside the classroom,”’ 
‘freedom to select mode of dress and grooming,’’ and so forth. Using 
layman’s language, unobtrusively segregating case citations in separate 
sections at the end of each chapter, avoiding lofty constitutional discus- 
sions, and focusing on the real concerns of practicing teachers (‘‘Can a 
teacher constitutionally be required to live within the boundaries of his 
employing jurisdiction?’’’), Rubin produced a book deliberately aimed 
at an audience of teachers and not intended to serve as a sourcebook for 
lawyers. 

Rubin’s book introduced readers to what was then still a novel notion 
that a coherent body of law existed protecting the social and economic 
liberties teachers enjoyed as teachers. Prophetically, the book closed with 
these lines: 


[M]uch of the development in the law dealing with the constitutional rights 
of teachers has occurred within the last few years. As teachers become in- 
creasingly more willing to challenge questionable practices by school 
authorities—practices which they had once accepted without question in 
a more paternal era—this body of law is likely to continue to grow rapidly. 
In the process, answers will begin to emerge to questions which have not 
been answered, as well as to issues which have not been posed, in this 
volume.® 





Educ., 357 U.S. 399 (1958); Shelton v. Tucker, 364 U.S. 479 (1960). 

5 For comprehensive accounts of the birth and early history of ‘‘teachers’ rights’ 
in the United States, see Developments in the Law—Academic Freedom, 81 Harv. L. REv. 
1045 (1968); ACADEMIC FREEDOM AND TENURE (L. Joughin ed. 1967). 

6 D. RuBin, THE RIGHTS OF TEACHERS (Avon Books, 1972). 

7 RUBIN, supra note 6, at 113. 

8 Id. at 175. 
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Today, the predicate behind David Rubin’s book and others that ap- 
peared at about the same time® has become second nature to all of us, 
and to courts and lawmakers as well. We readily accept the axiom that 
a teacher engages in constitutionally ‘‘sensitive’’ work.1° From this star- 
ting point, we derive the crucial corollary urged on us by Rubin and other 
proponents of that youthful discipline, ‘‘education law’’: the constitu- 
tionally sensitive work a teacher performs must be nurtured by special 
legal relationships between teacher and employer, teacher and peer, teacher 
and student, teacher and society. These special relationships are what we 
now lump together and call ‘‘teachers’ rights.’’ And as Rubin predicted, 
teachers’ rights occupy a far more important place in our jurisprudence 
today than they did in 1972, when Rubin’s book first appeared. 

Nothing drives that point home more forcefully than the revised and 
expanded second edition of Rubin’s book, published in 1984. It is almost 
exactly twice as long as its predecessor. The chapters are retitled and com- 
pletely reorganized. Subjects (in some instances, vast and important sub- 
jects) that were not addressed in the first edition are treated at length; 
for example, the second edition devotes fifteen pages to a thorough discus- 
sion of discrimination against pregnant teachers,‘ and also contains a 
new chapter entitled ‘“The Right to Equal Protection and Related Federal 
Statutory Rights’’ that features short but excellent discussions of 
discrimination on the basis of age, physical handicap, and sexual 
preference.’? In what is perhaps its most significant contribution to the 
literature on education law, the second edition devotes 129 pages to an 
extraordinarily detailed treatment of procedural due process; it is hard 
to imagine that that complex subject will ever be treated as approachably 
as Rubin and his new collaborator, New York Times reporter Steven 
Greenhouse, do here.'* At the end of this chapter and all the chapters 
of the second edition, Rubin has started almost literally from scratch in 
compiling thousands of case citations. At least ninety percent of the cases 
postdate the first edition of the book. Without departing from the first 
edition’s goal of usefulness to the practicing teacher, Rubin has produced 
a second edition that will be exceedingly useful to the teacher’s lawyer 
as well. 

Like the first edition, the second edition concentrates on the rights 
of elementary and secondary school teachers. The rights of college and 





® See, e.g., 1 T. EMERSON, D. HABER & N. DorsEN, POLITICAL AND CiviL RIGHTS IN 
THE UNITED STATES 902-1067 (3d ed. 1967); M. Metzger ET AL., Dimensions of Academic 
Freedom (1969) (papers collected and published by the University of Illinois Press); K. 
ALEXANDER & E. SOLOMON, COLLEGE AND UNIVERSITY LAw (1972); A. Morris, THE ConstITU- 
TION AND AMERICAN EDUCATION (1974). See also W. KAPLIN, THE LAW OF HIGHER EDUCATION: 
LEGAL IMPLICATIONS OF ADMINISTRATIVE DECISION MAKING (1978); H. EDWARDS & V. NorDIN, 
HIGHER EDUCATION AND THE LAW (1979 with periodic supplements). 

10 Adler v. Board of Educ., 342 U.S. 485, 493 (1952). 

11 RuBIN & GREENHOUSE, supra note 1, at 335-50. 

12 Id. 303-31. 

13 Id. 174-302. 
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university professors are addressed and discussed, but only insofar as they 
illuminate principles applying generally to teachers at all levels. Some 
of the topics treated in the second edition have only marginal relevance 
for those who teach at the college or university level. The book also omits 
subjects that in recent years have become singularly important in higher 
education; for example, virtually no mention is made of peer review, spon- 
sored research, financial exigency, or the role of the faculty in university 
governance—all major topics that have spawned much litigation in re- 
cent years. It should also be said that the book annoyingly contains no 
index, and has a ‘‘Selected Bibliography’’ listing only five works. 

These shortcomings aside, Rubin’s second edition is still a valuable 
reference work for those engaged in higher education. These criticisms 
should not obscure the book’s principal virtues—its highly readable, easily 
understandable approach to complicated legal subjects, and its consis- 
tent ability to synthesize an enormous volume of case law and arrive at 
useful conclusions. 

Like any reference work, this book was not intended to be consumed 
cover to cover in a single sitting. Yet when one reads it in large chunks, 
one is possessed with a feeling of incredulity: Could we, the nation’s 
education lawyers, really have generated such an avalanche of reported 
cases in the last decade? Seeing the corpus of our work gathered and 
organized in this volume, we can take some pride ir what we have 
wrought. We are slowly creating our own jurisprudence. We have 
succeeded—consciously for some of us, against our wills for others—in 
convincing the courts that colleges and universities are not like other 
litigants and should be held to a unique set of standards. We have shown, 
among other things, that university employment is distinctive and therefore 
requires its own rules of procedure and substance;'* that special eviden- 
tiary rules protect the confidentiality of university hiring and promotion 
decisions;'5 and that university decisionmaking in general enjoys a 
measure of judicial deference by virtue of the doctrine of ‘‘institutional 
autonomy’’—although the precise parameters of this powerful doctrine 
are still being debated.'® 

David Rubin’s two books span our collective professional lifetime. 
The first edition shows where we started. The second edition is eloquent 
testimony to the maturity our discipline has achieved. 





14 See, e.g., Delaware State College v. Ricks, 449 U.S. 250 (1980); Zahorik v. Cor- 
nell Univ., 729 F.2d 85, 92 (2d Cir. 1984); Lieberman v. Gant, 630 F.2d 60, 64 (2d Cir. 
1980). 

18 See, e.g., EEOC v. Univ. of Notre Dame du Lac, 715 F.2d 331 (7th Cir. 1983); 
Gray v. Board of Higher Educ., City of New York, 692 F.2d 901 (2d Cir. 1982). 

16 See Finkin, On ‘‘Institutional’’ Academic Freedom, 61 Tex. L. REv. 817 (1983); 
W. Kapuin, THE LAw OF HIGHER EDUCATION 428-30 (2d ed. 1985); State v. Schmid, 84 N.J. 


535, 423 A.2d 615 (1980), appeal dismissed sub nom. Princeton Univ. v. Schmid, 455 
U.S. 100 (1982). 
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Mary E. KENNARD* 


EDUCATION Law, James A. Rapp, ed. New York, Matthew Bender & 
Company, 1984, Three volume service. $240.00 plus annual supplements. 


James A. Rapp, along with an impressive group of over 25 attorneys 
specializing in education law, has written a three volume loose-leaf ser- 
vice entitled Education Law.’ As generic as its title, this publication might 
best be described as an encyclopedia of cases and discussion on the law 
of both higher and K-12 education. 


I. FORMAT OF THE SERVICE 


In addition to the three volumes, annual supplements are provided 
to update and revise the texi. Perhaps one of the greatest benefits of this 
publication is that it is annually updated with new case citations as well 
as special supplements providing in-depth reporting of landmark cases 
in the field. Written in law treatise format, each subject begins with a 
general discussion of the topic. Specific issues or subsections build on 
the foundation developed in the general discussion. Annotated case cita- 
tions and statutes are footnoted below each page. At the end of most sec- 
tions a checklist is provided as a handy reference. These checklists help 
bring to mind the issues involved and crystallize the operative facts perti- 
nent to the legal issues under review. 

The service has been divided into two parts. The first part contains 
the substantive law. The second part, representing two-thirds of the third 
volume in the set, consists of legal forms. The Education Law Forms 
Manual is surprisingly easy to use. The forms are located in the index 
and referenced in the text. For example: If the reader is seeking a sample 
copyright policy as well as a discussion of the legal issues and procedures 
for implementation of the policy, the Education Law Forms can be located 
by using the main text on copyright in Part I, Chapter 14. At the begin- 
ning of the chapter a reference is given for the copyright policy form found 
in Part II. Additionally, the form can be located by using the index at 
the end of Volume 3, listed under the headings of copyright or intellec- 
tual property. 





* University Counsel and Assistant to the Vice President for Legal Affairs, Howard 
University; former Assistant University Counsel, University of Pittsburgh, and Assistant 
Professor, College of General Studies, University of Pittsburgh, B.A.S., 1976, Boston Univer- 
sity; J.D., 1980, Temple University; L.L.M., 1982, George Washington University. 

1 J. Rapp, EDUCATION LAw (1984). 
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Unlike the text, the forms are much more specific, with greater prac- 
tical application than the text. The editor has prefaced each form with 
a comment giving a general framework for the administrative and legal 
issues addressed by each form. 

As the editor notes: 


Most educational institutions have developed and use a multitude of dif- 
ferent forms covering all phases of activities conducted at the institution. 
These forms are typically scattered throughout the various offices responsi- 
ble for each activity, making it difficult for an attorney or administrator to 
assure that proper forms are in use, that they are kept up to date and that 
the administrators and staff understand their proper use.” 


Most institutions have already adopted the type of policies or contracts 
presented in the sample forms. Assuming the supplements continue to 
provide new forms and related text, thereby expanding the service, the 
Education Law Forms could become the most valuable part of the 
publication. 

Rapp recommends that institutions develop internal forms manuals 
with accompanying explanations or descriptions regarding: 

1) the purpose of the form; 

2) special instructions for completing and routing the form; and 

3) an office or telephone number to call for further information or 
assistance related to the subject. 

For convenience, the first form in the manual presents a model index of 
an institution’s individualized forms manual. 

The table of statutes at the end of volume three provides an addi- 
tional reference for federal and selected state statutes.* A cross reference 
to the substantive issues in the text makes research faster. The real 
drawback to the table of statutes is that statute names and other identifica- 
tion labels have been omitted. Therefore, unless the reader is familiar with 
the statute citation, there may be difficulty locating the applicable statute 
without the use of the text to find the subject matter. Perhaps in future 
updates the editor will provide these identifiers for faster reference. 


II. Topics COVERED 


Each chapter introduces a distinct area of education law.* Perhaps 
because of its encyclopedic form, almost every legal issue touching educa- 
tion has been noted. In this sense, Education Law may truly be the most 
comprehensive publication in the field to date. It would, however, be 





2 EDUCATION Law, supra note 1, Volume 3, Comment to Form § 1.01-1. 
3 Selected state statutes are presented to show the general trend in the law or a 
unique state statute differing from the majority view. 


4 See EpucaTIon Law, supra note 1, Table of Contents reproduced as an appendix 
to this review. 
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misleading to call this publication a treatise on the subject of education 
law. Although issues are identified, the publication lacks the depth of 
legal analysis most lawyers would require. At times it is almost elemen- 
tary, and attorneys may find the treatment of topics too superficial to be 
of a value as a source of final authority. Education Law may be useful 
for a quick review of any given subject or as a primer and initial research 
source. It may also be useful to administrators who wish to delve into 
the abyss of substantive and procedural law. It is not, however, the 
definitive word for in-house counsel or legal representatives substantially 
immersed in the educational institution’s muddy waters. 


III. VALUE AS A RESOURCE SERVICE 


The recent proliferation of litigation in higher education, particular- 
ly case law development in federal courts, has given rise to a tangible 
body of law from which this publication has drawn. In addition to pro- 
viding a review of federal laws, the general trend or ‘‘majority view’’ under 
state law is presented where appropriate. Federal and state cases are cited 
as authority. Unfortunately, like the Decennial Digest, it is unlikely the 
user will be lucky enough to find a case on point from his or her jurisdic- 
tion. Even more problematic for the higher education practitioner is the 
large percentage of K-12 education cases relied upon throughout the text. 
Although these decisions may be useful in identifying legal trends, they 
may have very little practical benefit to higher education. State college 
and university representatives may also be disappointed to find that most 
references to ‘‘public institutions’’ refer to K-12 educational institutions 
whose legal, administrative, and policy matters are vastly different from 
those of higher education institutions. Additionally, there appears to be 
no breakdown within each chapter of the K-12 cases as distinguished from 
the higher education cases. The same may be said for the forms at the 
end of Volume 3. 

The writing style throughout the publication is clear and concise. Even 
the more complex subjects are handled with ease and a command of the 
subject. Particularly well covered topics include Zoning Regulations, Con- 
tract Bidding, Construction Contracts, Income and Other Taxation, Limita- 
tions on Employment Discrimination, and Labor Relations. 

The real value of this publication lies in the fact that it is the first 
extensive publication designed for practitioners. In the recent past 
specialized publications on taxation, labor relations, discrimination and 
the like have appeared, as have publications written primarily for law 
students, administrators, risk managers, faculty, and students. Education 
Law is perhaps the first comprehensive publication that systematically 
analyzes education related legal issues. It is a resource book and if used 
appropriately as a starting point for research or writing on an education 
law issue, the three volume publication can be a valuable tool for educa- 
tion lawyers and administrators, despite its limitations. 
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BOOK REVIEW 


JAMES R. MINGLE* 


THE COSTS AND BENEFITS OF OPENNESS: SUNSHINE LAWS AND HIGHER 
EDUCATION,** by Harlan Cleveland. Washington, D.C.: The Association 
of Governing Boards, 1985. 


In the last decade and a half, virtually every state in the union has 
adopted an open-meeting statute that in varying degrees mandates that 
the business of public bodies, including in most cases the boards of state 
universities and colleges, be conducted ‘‘in the sunshine.’’ The intent 
of this legislation is outlined eloquently in the California law: 


The people of this state do not yield sovereignty to the agencies which serve 
them. The people, in delegating authority, do not give their public servants 
the right to decide what is good for the people to know and what is not 
good for them to know. The people insist on remaining informed so that 
they may retain control over the instruments they have created.’ 


A noble sentiment, says the Association of Governing Boards (AGB) 
but one that has created major problems for boards of trustees in public 
colleges and universities. AGB asked Harlan Cleveland, Dean of the Hubert 
H. Humphrey Institute of Public Affairs at the University of Minnesota, 
to analyze some of the ‘‘costs’’ of openness as well as its benefits. 

In The Costs and Benefits of Openness,? Cleveland explains that, in 
applying the sunshine laws to higher education, three sometimes- 
conflicting public goals must be balanced: the public’s right to know; the 
individual’s right to privacy; and the public institution’s mandate to serve 





* Executive Director of the State Higher Education Executive Officers (SHEEO); B.A. 
1967, M.A. 1973, University of Akron; Ph.D. 1976, University of Michigan. 

Reprinted with permission of the Education Commission of the States. This review 
first appeared in Volume 4, Issue 3 of the STATE EDUCATION LEADER, at page 4 (Sum- 
mer 1985). 

** Reprinted at 12 J. Cott. & U.L. 127 (1985) with permission of the Association 
of Governing Boards of Universities and Colleges. Copies of the study are available for 
a cost of $10.00 for members ($8.00 for an order of 10 or more) and $12.00 for nonmembers 
($10.00 for an order of 10 or more) from the AGB, Suite 720, One Dupont Circle, N.W., 
Washington, D.C. 20036. 

1 Cal. Gov’t Code § 11120 (Deering 1982 & Supp. 1985). 

2 References hereinafter will refer to the page reference as the Report appeared in 
the JOURNAL OF COLLEGE & UNIvERsITY Law. 

3°12 J. Count. & U.L. at 131. 
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the public interest. Public institutions, he says, require a certain degree 
of freedom ‘‘to operate effectively and efficiently.’’ 

Cleveland’s most stinging criticism of open meeting laws is reserved 
for their effects on the nature of discourse and their alteration of the 
decision-making process. In the ‘‘sunshine,’’ there is a loss of candor, 
he claims, and a trivialization of complex issues. This ‘‘often means the 
most important matters never get discussed at all,’’* he adds. As one trustee 
from Iowa has said, ‘‘We can’t go into executive session to discuss an‘ 
issue of great sensitivity such as organizational problems. So we just don’t 
govern as much.’’s Cleveland believes this has led to decision making 
that is dominated by administrative staff.* 

Among the other costs of openness discussed in the booklet are in- 
creased administrative expenses, stifled innovation and dampened self- 
evaluation.” Encouraging self-evaluation has been a long-time objective 
of AGB, which provides consulting assistance to boards that hold retreats 
to improve the quality of their decision making. 

One of the most controversial aspects of sunshine laws has been their 
application to universities’ presidential searches. Presidential searches are 
a matter of great curiosity to the press and public. In a few states (Florida 
being the most notorious example) the names of all candidates are 
published and interviews are conducted in public. This makes it extremely 
difficult, says Cleveland, to attract good candidates.* Quite understandably, 
a qualified employed candidate is not likely to apply for a new position 
if his or her application is to be made public. 

While Cieveland concludes that the ‘‘presumption must be in favor 
of openness,’’® he suggests that public higher education needs some im- 
portant ‘‘exemptions.’’'° These include personnel matters, collective 
bargaining, litigation and real estate matters, security issues, evaluation 
procedures (whether of individuals, groups, programs or institutions), self- 
education sessions of the boards themselves and finally the presidential 
selection process. 

It is a long list—in fact, a list so long that it calls into question the 
presumption of openness itself. To the skeptical newspaper editor and 
legislator the list provides too many excuses for university boards to return 
to their old secret ways of operating. To minorities and other groups it 
represents a call to return of the old exclusionary ways. 

Given the size, scope and importance of public higher education in 
a democratic society, the appearance and the reality of openness remain 





4 Id. at 148. 


. at 150. 
. at 151-52. 
. at 153-54. 
. at 156. 
. at 157. 
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central to maintain public confidence and public support for the enter- 
prise. Cleveland unfortunately undervalues the benefits of openness. He 
does this in the same way that critics undervalue the power of collegiate 
athletics to generate public support. A public commitment to an enter- 
prise the size of American public higher education requires a lot of 
grassroots involvement. 


Serious Questions 


Nevertheless, Harlan Cleveland and AGB have raised some serious 
questions about the open meeting. As Tom Ingram, vice president at AGB, 
put it at the symposium held on the Cleveland study, ‘‘we want boards 
to have time to think before they act.’’*? Who can argue with that? But 
Aims McGuinness, who heads ECS (Education Committee of the States) 
postsecondary activities and who serves as a member of a local school 
board himself, told AGB: ‘‘What we need are board members who know 
how to do their jobs more effectively under the glare of public scrutiny. 
Dressing up to go out in public makes us all a little bit nervous but it 
also puts us on our best, and most civil, behavior.’’'* 

One of the most laudable aspects of the effort by AGB and Dean 
Cleveland has been to outline a starting point for modifying some of the 
state statutes on open meetings. I take exception to only three of 
Cleveland’s exceptions: 


e Presidential searches. Given the requirement of these positions, boards 
should view positively the opportunity to evaluate their candidates’ per- 
formance in public forums. At the same time, it greatly eases the appointed 
person’s transition if there is some public ownership. In a symposium spon- 
sored by AGB a group of newspaper editors and other ‘‘outsiders’’ recom- 
mended that finalists for the job be announced to the public and that there 
be some type of public ‘‘exposure’”’ of the candidate.’* I agree. 


¢ Program evaluation. Boards with responsibilities for program review have 
found that when review results, both good and bad, were published, their 
credibility and value increased. Rather than damaging the fragile reputa- 
tions of colleges, these public evaluations have provided leverage for change 
and increased financial support from the public. Attitudes about opening 
the program review process are shaped by how boards define their consti- 
_tuency. If they will carry out their evaluations in the name of consumers 





11 Symposium on Open Meeting Laws sponsored by the Association of Governing 
Boards and The Johnson Foundation, May 20-21, 1985. Wingspread Conference Center, 
Racine, Wisconsin. 

12 Comments made at the Wingspread conference. 

13 Comments made at the Wingspread conference. 

14 The Association of Governing Boards, A Report of a Symposium on State Open 
Meeting Laws as They Affect the Responsibilities of Boards of Higher Education. Un- 
published draft, May 31, 1985. 
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first and affected faculty last, they likely will see greater benefits to a more 
open process. 


e Board evaluations. Newspaper editors and legislators are most suspicious 
of board retreats: ‘“Too many opportunities to make decisions away from 
the public’s eye,’’ they say. Yet such sessions can be extremely valuable. 
One suggestion offered by the above-mentioned symposium group was 
to invite the press on an off-the-record basis and then publish a synopsis 
of the discussions.'5 


The debate over sunshine laws is part of the larger discussion over 
institutional autonomy versus public accountability, which will continue 
as long as public higher education consumes as much public revenue as 
it does. In my view, the late Stephen Bailey expressed it best: 


The public interest would not...be served if the academy were to enjoy un- 
troubled immunity. Nor could the public interest be served by the academy’s 
being subjected to an intimate surveillance. Whatever our current discom- 
forts because of a sense that the state is crowding us a bit, the underlying 
tension is benign.*® 





18 Id. 
16 Bailey, Education and the State, EDUCATIONAL RECORD (Winter 1974), p. 5-6. 
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